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Q13. You referred to a locker plant at Yamhill. Will 
you please tell us about the starting or inception of that 
locker plant. 

A. Well, originally we learned of the locker plants 
that were installed here in Oregon and in Washington, 
particularly at Seattle. 1 came trom Seattle down here. 
And it appeared to be a good business, and it had a draw- 
ing—bringing people into our store, gave us a clientele 
that came in all the time, so we established this locker 
plant in our store building at Yamhill. 

O14. Do you recall when you established the locker 
plant? 

A. Well, we used the back room or the warehouse 
part of the store. We did not build a new building. We 
just incorporated it right in the old building. 

O16. What did you do in the way of building con- 
struction to convert the warehouse into the locker plant? 

A. Well, we insulated it by putting cork on the floor 
six inches thick, with concrete on top two inches. That 
is [962] just on the floor of the warehouse. We first laid 
down paper, two layers of paper, followed with this cork 
laid in asphaltum, and then two inches of concrete on top 
of that. And on top of that floor we built the box, the 
insulated box, which is, I think, eight or ten—it possibly 
is ten inches in the clear inside, which we filled with Palco 
bark or Redwood bark ground up. The trade name is 
Palco.” 


Q1l7. How many rooms were devoted to the locker? 

A. Well, two rooms. One was what we called the pre- 
cooling room, and then the locker plant itself inside, where 
the people had their lockers. 
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O18. Is the pre-cooling room sometimes referred to 
also as the chill room? 

A. Yes, that is one of the names. 

Q19. And were the two rooms adjacent, separated by 
a single wall? A. They were. 

Q20. By whom was the construction of the locker and 
pre-cooler rooms made? 

A. You mean the people that worked at the job? 

Q21. No. Who had the work done? Yourself? 

A. We had the work done, yes, I and Eustice. I paid 
for it—I incorporated the whole thing myself, but he was 
there on the job. UT was here in Poriand and enl, om 
tlrere at times, [963] 

O22. Can you describe the construction of the side 
walls of the locker and pre-cooler rooms? 

A. We first put up two by fours alongside the brick 
wall, and then put on shiplap, and then two layers of 
paper, one over the other, to make a tight wall, and then 
sealed that outside of this paper with flooring, tongue and 
groove flooring, nailed up tight. That is for the outside 
wall. Then we set up another wall ten inches farther in 
the room, just in the room like these two walls here (in- 
dicating). This wall here was built just the same only 
it had the two by fours set up this way, and the wall on 
this side with the space between. Then as we built this 
up, this space between was filled with the insulating ma- 
terial which we used, which was redwood bark. 

O23. The side walls of the pre-cooling and locker 
rooms, then, were all insulated? 

A. They were all insulated just alike. 

O24. I show you a file of papers, the first of which 
purports to be a letter under the letterhead of Electrical 
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Products Consolidated, dated September 26, 1935, ad- 
dressed to Mr. Fred L. Trullinger, Portland Seed Com- 
pany, Portland, Oregon, Re Yamhill Locker Equipment. 
This letter is signed on the second page, ‘Electrical Prod- 
ucts Consolidated,” and underneath “C. W. Hulse.” Can 
you identify this letter, Mr. Trullinger? 

A. Yes. [964] 

025. Will you do so. 

A. This was the letter for the proposal covering the 
installation of the machinery in the locker plant. 

026. The Yamhill locker plant? 

A. The Yamhill locker plant; yes, sir. 

Q27. Do you know by whom the letter and proposal 
was made? 

A. It was made by the Electrical Products, I presume, 
and it was signed by Mr. C. W. Hulse. 

028. Do you know Mr. C. W. Hulse? 

me Very well: 

O29. What was his business on September 26, 1936, 
if you know? 

A. Well, I understood that he was a salesman for this 
Electrical Products Consolidated Company, and he came 
and sold me the idea of putting in this Brunswick, or 
Carrier-Brunswick. There were many salesmen came to 
see me to sell, but he sold me the idea of using their par- 
ticular machines, and I presume that he was the salesman. 

030. Do you recall having received a letter corres- 
ponding to the one before you on or shortly after Sep- 
tember 26, 1936? ie edo. yes. 

Osle ie letter which you have appears ta be a copy 
of an original. Have you investigated your files to ascer- . 
tain— 
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O32. Mr. Trullinger, have you any other letters like 
this [965] one in your files? 

A. I don’t believe I have now. I haven’t located any. 

Qos. You have searched? 


A. Ihave searched. That is a long time ago, and the 
files are not kept very good. I don’t remember finding 
one just like this. It might be if I would search far 
enough, but I just didn’t take the time to look. 

Mr. White: W4ll the reporter mark the letter to which 
we have referred as Plaintiff’s Exhibit Y-1. 


(The copy of the letter referred to was marked Plain- 
tiff’s Exhibit Y-1 for identification. ) 


By Mr. White: 


034. Mr. Trullinger, will you endeavor to locate a 
duplicate original or otherwise of this letter when you 
have time? 

A. Yes, 1 will. I may have it in the files but, you 
know, I have had thousands and thousands of letters 
since this one. 

O35. If you are able to locate it will you notify me? 

A. I will do that, yes. 

O36. The next paper in the file is headed “Electrical 
Products Consolidated, Carrier Order Transmittal.”” What 
significance do the words and figures on this sheet have to 
your 

Mr. White: Counsel, for the purpose of this witness’ 
testimony, I will skip this document, so for the time being 
Twill isk that be identied as Planitiits Exlibir Ye2 
for [966] identification. 
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(The document referred to was marked Plaintiff’s Ex- 
hibit Y-2 for identification. ) 


O38. The next document is captioned “Electrical 
Products Consolidated,’ and beneath that “Carrier,” and 
beneath the word “Carrier,” “Refrigeration-Air Condi- 
tioning,” and the title of the paper appears to be “Order.” 
At the lower right-hand part of this sheet appears the 
written name “FP. L. Trullinger.” Can you identify the 
signature? } 


ok *K K K ok ok *K *K K 


O39. Can you identify this document, Mr. Trullinger ? 
Ewe can identity if, yes: 


O40. Will you do so, please. al identity it, 
O41. What is it? A. This one? 
O42. Yes. A. This is Carrier Order— 


Mr. Lyon: Note that the witness is reading from the 
document. 


Mr. White: Proceed. 


The Witness: —dated September 25, 1936. You want 
me to read on? 

043. No. Merely tell me if you know what the docu- 
ment is. [967] 

A. Well, it is a contract that I signed with them. 

O44. With whom? 

A. With the Electrical Products people. 

O45. Is that your signature to the contract? 

A. Yes, this is my signature. 

Q46. That is your original signature? 

A. Well, apparently it is original. If it is a copy, 
it is a very good one. I believe it is the original. 
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Q47. Appearing also on this document is a signature 
appearing to be “C W. Hulse.” 

A. I know Mr. Hulse, but I don’t know that signature 
because I don’t know Mr. Hulse’s writing. He may have 
written it there; probably did at the time, but I couldn’t 


say. 
O48. The Mr. Hulse to whom you now refer is the 
Mr. Hulse whom you mentioned earlier? 5G SEES, 


Q49. This document contains, among other statements, 
the following: “The following described property situated 
in the City of Yamhill, County of Yamhill, State of Ore- 
gon, to wit: Equipment as per attached proposal installed 
at S. W. corner of Main & Maple Streets, Lot 2, Block 
12, City of Yamhill, Yamhill County, Oregon.” Do you 
know what property is identified by that lot description? 

A. Yes, that is the property on which the store stands. 

@s0 At Yamhill? (96s) A, At Yauihuill, yes: 

O51. Do you know to what the words “attached pro- 
posal” refer? 

A. Well, this is attached to the other proposal which 
he made in writing, and it was along with the proposal 
that the company made to us. 

O52. Piaimtit’s Exhipit Y-1' 

Pome ol tat is. right. 

Q53. On the reverse side of this same document I read 
the statement: “Terms, $850.00 down: Balance $850.00 
to be paid thirty days after completion of installation.” 
Below this statement I see a signature which appears to 
read “C. W. Hulse.” To what do the stated terms refer? 

Mir. Liyou: That is objected to om the ground thal 
there is no proper foundation for the question. The docu- 
ment speaks for itself. 
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The Court: Overruled. 
By Mr. White: 


O54. This document, as I recall your statement, has 
been identified by you as a contract entered into with Elec- 
trical Products. Aa itis: 

055. You personally entered into that contract, did 
your Peo ledid: 

O56. Will you now identify the expression following 
[co lerms” om the reverse side of the contract? 

A. The terms here are $850.00 down and the balance 
to be paid in thirty days after the completion of installa- 
tion. That was understood at the time, and that was the 
way it was carried out, with this change: That we did not 
pay the second $850.00 because the installation was not 
satisfactory. 

O57) Wwilllcoime to that later. 

A. All right. [970] 

Oso in Exinbn Y-l> pace |) under the headme Main 
Locker Room,” I see the statement: “For this room which 
Ieezsereer 2einches wide by 27 feet 5 inches lone by 11 
feet 6 inches high—inside dimensions.” Do you know 
whether those dimensions correspond to the dimensions of 
the locker room as completed? 

A. I think it was very close to that size. 

The Court: Will you read those again, or are they 
Gea diaerany here 

Mr. Lewis Lyon: No, your Honor. 

Mr. White: I believe on no diagram, your Honor. 

The Court: What are those dimensions again? 

Mie) Gites ese iider (the “headine “Main 
Locker Room’, I see the statement: ‘For this room which 
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is 23 feet 2 inches wide by 27 feet 5 inches long by 11 


feet 6 inches high—inside dimensions’.” 

The Court: 22 by 27 by lPapproximately. 

Mi O Fearn: 323. 

Mi Lewis Lyon; Insteador 22,11 is 23, your Honor 
23 feet 2 inches wide by 27 feet 5 inches long by 11 feet 
6 inches high. 

The Court: All right. 

©, By Mr White: “Then the question 1s: “Do you 
know whether those dimensions correspond to the dimen- 
sions of the locker room as completed? [971] 

A. I think it was very close to that size. 

O62. Following under the heading “Pre-cooling 
Room” is the statement: “For this room which is 11 feet 
wide by 12 feet 1 inch long by 11 feet 6 inches high— 
inside dimensions.” Is it your belief that those figures 
correctly or approximately represent the correct dimen- 
sions of the pre-cooling room? A, They do: 

Q63. Mr. Trullinger, I show you what appears to be 
archeck on Phe United States National Rank ot Portland 
dated September 28, 1936, made to Electrical Products 
Consolidated, in the amount of $850.00, and will ask you 
if you can identify the check. 

Poel cai idemtiiy that yes, 

O64. Do so, please. | 

A) identity this check as the one first civentosthe 
Electrical Products in the amount of $850.00 on Septem- 
ber 28th, 1936. 

O65. Does the check have any relation to the contract 
tometich yon have reterred: A. The first payient. 
O66. That is your signature on the check? [972] 

Aa Yes 
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Mr. White: Let the document entitled “Order,” to 
which we have previously referred, be marked for iden- 
tification as Plaintiff's Exhibit Y-3, including the matter 
appearing on the reverse side. 


mittee document above veterned to, ~headed | Order” 
dated September 28, 1936, was thereupon marked by the 
Notary Plaintiff's Exhibit Y-3 for identification. ) 


Mr. White: Now may the check to which the witness 
has just referred be identified as Exhibit Y-4. 


(The check above referred to, payable to Electrical 
Products Consolidated, dated 9/28/36, was thereupon 
marked by the Notary Plaintiff's Exhibit Y-4, for iden- 
tification. ) 


067. Mr. Trullinger, have you made to date any 
search to ascertain whether you have other documents 
corresponding to Exhibits Y-1 and Y-2? 

A. Ihave made this search, but I haven’t found them. 
I told you that when you first started. 

Mr. Lyon: Q68. Didn't you also say, Mr. Trullinger, 
that you didn’t take time to look for them? 

A. Well, I didn’t take time to look until I found them. 
If you could see my files, you would know that it meant 
possibly a week’s work to go through those files and find 
[973] that particular letter, because they are filed away 
in a great mass of other files. 

Mr. Lyon: Q69. You didn’t take the time to look for 
them, then, through those files? 

A. I went through the original files, yes, and they 
were not there. You see, everything is transferred out 
of your original files into files that are kept. 
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Mr. Lyon: Q70. The only place that you looked for 
them was in the original files, where you knew they would 
have been transferred out of a long time ago? 

A. No, I found these checks, among others, and found 
a part of the stuff in the original files, but I didn’t find 
these others. 

Mr. Lyon: Q71. You never looked into the transfer 
files for the others? 

A. No. I didn’t look in the transfer files because 
that would have been a big job. 

Mr. Lyon: Q72. In the ordinary course of business 
they would have been transferred from the original files to 
the transfer files; is that correct? 

i, hat is correct. 

Mr. White: Q73. You did refer to having found 
these checks? 

A. Yes. They were in the bank statements, which 
weren’t in the files at all. [974] 

Q74. Did these checks include Exhibit Y-4? 

A. They did, yes. 

Q75. I show you what purports to be five additional 
checks, all drawn on The United States National Bank 
of Portland, and will ask you, if you can, to identify each 
of these with reference to the names and figures thereon. 

A. You want me to read the checks, the amount that 
each is made out for and to whom? 

Q76. If you will, please. 

A. One check to Judd Brown for $86.37, made out on 
November 14, was a payment for Redwood bark. S. 
Birkenwald for $132.80, November 14, was for two doors 
to the locker plant. And October 2nd, 1936, to the Eureka 
Fiber Company, $299.30, for “Palco” wool, which was 
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still Redwood bark ground up. The Lafayette Hardware 
& Lumber Company, dated October 2nd, for $291.42, 
was for lumber for building the box, the locker, the locker 
‘box. And the check for $466.86 to F. J. Leonard, he put 
in the flooring. He furnished the material and laid the 
floor with cork, two laminations, six inches of cork. I do 
identify these checks. 

Q77. The materials to which you have referred were 
used in what construction? 

A. In building the locker plant at Yamhill in the fall 
of 1936. 

Q78. What parts of the locker plant? [975] 

A. The construction of the box and the insulation. 
This particular lot of checks, that is material that went 
into the box. 

Q79. When you say the “box,” what do you mean? 

A. Well, we call the room a box. It is the locker 
room. It is a big box built right in there, an insulated 
box, the locker room. 

Q80. These checks have been in your continuous pos- 
session since received after payment? 

A. Up until today. 

Mr. White: Will the reporter mark these checks for 
identification in the order referred to by the witness as 
Plaintiff's Exhibits Y-5, Y-6, Y-7, Y-8 and Y-9. 


(The checks last above referred to were thereupon 
Miancedsayethe Netary Plamtin s Exhibits Y-5, ¥-6 \Y-/, 
Y-8, and Y-9, for identification. ) 


Mr. White: Q81. The checks bear your signature? 
ieee Uitey do, 
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Mr. White: Q82. Do you know to whom they were 
given? A, Iodoy yes. 

083. To whom? 

A. One to Judd Brown, one to S. Birkenwald Com- 
pany, one to Eureka Fiber Company, one to Latayette 
Hardware & Lumber Company, and one to F. J. Leonard, 
in that particular exhibit. 

O84. Have you any record means by which you can 
identify [976] the time when construction of the Yamhill 
locker plant was started? a, These cheeks. 

O85. Do you have record identification of the time 
when the installation of the Carrier refrigerating equip- 
ment to which you previously referred was started? 

A. IJ have my book here, my ledger. 

O86. What is the book or ledger to which you now 
perenr: 

A. This is just a private ledger in which I kept all 
my investments, and on page 184 in 1936 I made a record 
of a locker cold storage at Yamhill, Oregon. “Cost — 
then I listed these checks as they were issued. 

O87. Was that record one kept in the regular course 
of your business? 

A. Well, I couldn’t say. This is a private ledger. 
It had nothing to do with my business, and I just made 
a record of those payments as they were made to get an 
idea of how much that locker plant was costing me. 

O88. For your personal information? 

A. For my personal information, yes. 

Q89. By whom were the entries on the page to which 
you refer made? A. iy myselt. 

Q90. In your handwriting as they now appear? 


fl ese (977 | 
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O91. Has this book been in your possession continu- 
ously since— A. It has. 

Mr. White: ©92. Referring to page 184, will you 
explain what the entries purport to identify. 

A. They identify the checks that were issued to vari- 
ous people who supplied material and labor for the build- 
ing of the cold storage plant at Yamhill, my building. 

O93. Will you read the entries, please. 

A. The first one is F. J. Leonard, on October the 2nd, 
for insulation, $466.86. On 9/28, Electrical Products, 
payment on machine, $850.00. On October 2nd, Lafay- 
ette Hardware & Lumber Company, $291.42. On Oc- 
tober 2nd, Eureka Fiber Company, for insulation. $299.30. 
And on 11/10, for insulation, $86.37. And on 11/10, 
Birkenwald, doors, $132.80. And on 11/17 I paid on 
doors $13.47. 

094. Those entries refer to what work and materials? 

A. The work and materials that were incorporated 
into the locker plant which we were building at that time 
at Yamhill. 

©95. Do you recall whether work was done and 
materials furnished before or after the date of the en- 
tries? A. Oh, before. 

096. Why? 

A. Well, I didn’t pay anything in advance. I paid 
for it after it was installed. [978] 

O97. Is that true with respect to the $850.00? 

Mir tson: lt 1s an effort to get the witness to correct 

The Court: Overruled. 

A. That is not true— 

Mr. Lyon: ft is an effort to get the witness to correct 
his testimony. It shows the character of the leading 
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examination of this witness, who will O. K. anything, 
apparently, that he is led into. 

The Witness No, mos Tani not that kind of 4 tiaue 


Mr. Lyon: Q98. I call your attention, Mr. Trullin- 
ger, and ask that you kindly be a little more careful of 
your testimony, here a little while ago you testified in 
answer to a leading question that this check had been in 
your possession ever since 1t had been issued, that being 
Exhibit Y-4, which J believe you will agree is obviously 
incorrect. 

A. Why, certainly. Anybody would know that the 
check has to go through to the man that it is paid to. 

Mr. Lyon: Q99. But still you so answered in re- 
sponse to a leading question. 

A. The check has been in my possession ever since. 

Mr. Lyon: Q100. Ever since it was issued, you 
stated. 

A. Not issued, no. It was sent through and came 
back from the bank. That would be understood in any 
court. 

Mr. Lyon: That is the reason why leading questions 
are not permissible in an examination of this kind. [979] 

Mr. White: I think, counsel, that the purpose of the 
deposition may adequately be served by confining the 
objections to a formal nature. 

dhe Gourt.. Phe objection is averriled, lbet s7eciaon 
with the deposition. 

Mr. White: QI101. There is one more specific ques- 
tion I wish to ask you regarding this exhibit, and that is 
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whether you have any other matter of record correspond- 
ing to the $850.00 noted in your ledger. 

ee Wir. Eustice paid that, 1 think, out there. ) haven't 
any record here that he paid the final $850.00. 

Q102. To which $850.00 payment does this refer? 

A. This is the first payment. 


Q103. The first payment? iia es: 

Q104. How was that payment made? 

A. By check. 

Q105. What check? A. That is Exhibit Y-4. 

Q106. Mr. Trullinger, are you acquainted with Mark 
Postlewaite? A. Very well. 


Q107. Do you know his present location and business? 

A. Well, I couldn’t give you the exact street number. 
I know where it is. I can go to it. It is up here on the 
[980] East Side. 

Q108. Do you know the name of his business? 

Eee Yes. 

Q109. State it, please. 

A. Just at this moment it slips my mind. It is West- 
ern Engineering Company, I think; Northwestern or 
Western Engineering. I think it is Western Engineering 
Company. 

Q110. Did Mr. Postlewaite have anything to do with 
working on the Yamhill locker plant to the extent that 
you have described it? 

A. He was superintendent or was out there and 
showed them how to install it, looked it over while it was 
being installed. 

Ql1l. Do you know with whom he was associated? 

A. Well, the Electrical Products. 
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Q112. Do you know Mr. Anton Broms? 

A. JI don’t know Mr. Broms. 

QO113. Do you know Mr. Gail Shapley? 

A. J know Mr. Shapley. 

QO114. Did Mr. Shapley have anything to do with the 
Yamhill locker plant? 

7 He was Gut there and felped tmstall it. 

Olis) Did -yourscee lim there? 

A. Well, it is a long time ago. I wouldn’t swear that 
I did. I know he did work for those people at that time, 
[981] but there was several men out there who worked. 
I know Mr. Postlewaite—I took him out there myself 
one time, so I know he was out there. 


Q116. Do you know whether Mr. Shapley was at the 
plant after it started in operation? 

A. Oh, yes; many times. I took him out there my- 
self. 

Oll7. Mr. Shapley? A. Mr. Shapley, yes. 

Q118. For what purpose? 

A. Well, for making adjustments, changes. 

Q119. Mr. Trullinger, did you visit the Yamhill plant 
during its construction? 

A. Oh, yes. I was out there every week end. 

Q120. For how long, approximately? 

A. For an hour, I would say. It might have been 
two hours. I don’t know. I would go out there in the 
afternoon. I was in business here in Portland. 

Q121. What did you do while there? 

A, jist merely locked over the place. | didnt have 
anything to do with the building of it myself, any further 
than I paid the bills. 
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QO122. What did you look over, as you put it, while 
Eaere 2 

A. Well, the way they put in the insulation, the way 
they were building the box, the way they were installing 
the equipment. [982] 

Q123. After installation of the equipment did you 
visit the plant? (eee: 

Q124. How frequently? 

A. Oh, at first possibly every two or three weeks. I 
don’t know. I can’t remember just the exact time, or 
whether it was that often or not, but several times any- 
way. 

QO125. And when there did you observe the installa- 
tion? EXECS. 

126. Io what extent’ 

A. Well, by looking the thing over and seeing what 
it was doing and checking it as to cold, and how it was 
operating. 

QO127. Will you describe generally the refrigeration 
equipment installation made to cool the locker room? 

A. The first installation, we set up—or the Elec- 
trical Products set up a diffuser in the cool room, or in 
the pre-cooling room, or in the anteroom, or the room out- 
side of the main locker room, and they connected it up 
so that it blew the cold air into the locker room. And 
they took the air out at the bottom and through the dif- 
fuser, the cold diffuser, and forced it back over the top. 
They attempted to defrost that after it ran for two or 
three days. The vanes in the machine would gather frost 
and that would stop the circulation, and they attempted 
to defrost that by reversing the refrigerant, which would 
be hot on one side and cold on the other, and by [983] 
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reversing it they would bring the hot refrigerant back 
through the machine and melt the ice off of the machine. 

Q128. May I interrupt? In the testimony which you 
are now giving will you please explain those things which 
you personally observed. 

A. That is what I am doing. Several times I was 
out there and we discovered that the machine was not de- 
frosting properly; that this reversing of the hot liquid did 
not defrost properly, and we objected to the installation 
on the ground. Mr. Hulse said that he would change the 
installation by putting in a water defrosting apparatus, 
something that he would build himself and put in there, 
and that it would do the defrosting properly. Mr. Hulse 
then went ahead and built this arrangement that he put 
into the machine, which was a movable water sprinkler 
for defrosting, and we found that it did not work very 
well because it was in the cool room, and it made the cool 
room too cold—that is, the diffuser—and he went ahead 
then and said that he would build an insulated wall 
around this cold diffuser. He did that and the plant 
worked all right from then on. 

Mr. White: There, your Honor, is the answer to the 
assertion made some time ago that there is no testimony 
that the plant did not operate satisfactorily or did oper- 
ate satisfactorily. 

QO129. You refer to a spray pipe? [984] 

A. Yes, sir. 

0130. Do you know where that spray pipe was? 

A. Well, it was placed just over the vanes in the ma- 
chine, and it had a lever on it that we could swing back 
and forth, and this spray pipe had little holes all along it, 
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and we turned the water through that and the water go- 
ing down through the diffuser melted the ice from the 
vanes. 

0131. When you say “vanes,” what do you mean? 

e VWell, the diffuser is hke a teatime, plant: Ihe 
refrigerant goes through all these little pipes, and on 
each one of those little pipes there is a little vane sticking 
out to take up the heat as the air comes through, and the 
air passes up through those vanes and the refrigerant 
takes the heat out of the air and sends it back cold. 

@r32, Whe refrigerant goes througim@ihe spipes? 

A. The pipes, yes. 

Q133. The vaned pipes? 

Pee lites yvamed pipes; that 1s it. 


QO134. And where was this spray pipe with relation 
fo the vaned pipes? A. Above. 

Q135. How was water suppied to this spray pipe? 

A. Well, we had an arrangement down underneath 
in the basement with a water pipe leading from the 
water system, just the city water system, and we had a 
valve there that we could [985] turn and turn water 
through it. When we turned it off it had a little bleed- 
ing place there that allowed the water to go back down 
out of the pipes so it wouldn't freeze as it went up into 
the freezing plant. Then underneath that, where the 
water went down through, we had a drain pipe that ran 
out down onto the floor in the basement. We had a 
barrel there or something to catch the water, or we just-— 
our basement is just a dirt floor, and we let the water 
run on the floor. 
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Q136. I show you what purports to be diagranimatic 
views, includings Figs. 1, 2 and 3, and will ask you how 
these views compare with your recollection of the instal- 
lation. 

Mr. Lyon: That is objected to on the ground it is 
not the best evidence; incompetent, irrelevant and imma- 
terial, and leading and suggestive; on the further ground 
there has been no proper foundation laid for any such 
views or secondary evidence. 

The Court: There isn’t any foundation laid for these 
diagrammatic schemes. Which ones are you referring 
fo imeidemtaliy, “here t 

Mr. White: It is intended to be merely illustrative 
of his recollection of the installation as it exists. 

Mia Lewis L¥an: It is objected to on the grotnd at 
has already been asked and answered. 

The Court: There ts no foundation for the diagram- 
matic scheme. Where did it come from? %Vho did it? 
The objection [986] is sustained. 

QO137. Mr. Trullinger, does this equipment, as you 
have described it, still exist at Yambhill? 

ee It does. 

Q138. In the same condition? 

A. Well, it is not installed now, but we have that 
same equipment out there. It was taken out. We don't 
isco it aly mare. 

O139. How do these drawings compare with your 
recollection of the equipment as it existed when first in- 
stalled and operated? 

Mie, Lyon: The same objection. 

The Court: The same ruling. 
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Mr. Neave: May I speak to that, your Honor, a 
moment ? 

Mine @ourt: Yes. 

Mr. Neave: As I understand it, it is quite admis- 
sible for a witness to testify as to a photograph or a 
map or a drawing that it represents his recollection of a 
particular situation. Now, there are cases in this state, 
your Honor, stating that such maps are admissible and 
such photographs are admissible when the witness has 
testified that they do represent the situation. 

The Court A map? 

Mr. Neave: Or a drawing or a photograph. 

The Court: Or a photograph? [987] 

Mr. Neave: Or a photograph. 

Mise Court: That would be ditterent than a schematic 
drawing. There is pretty nearly always a foundation laid 
for a photograph or a map, or the foundation is waived. 
Usually it is waived. But for a schematic drawing, 
where somebody pulls it out of the air after a man has 
described it, and says, “Does this represent what you 
have in mind?” T think it is objectionable, too, on the 
ground it is leading and suggestive in any event, on direct 
examination. 

Mr. Neave: The thing I am getting at, your Honor, 
is that as a basis for the offer of these exhibits we want 
the testimony that the exhibits represent what the condi- 
tion of the plant was, as shown on those exhibits. Now, 
he is shown a drawing. It doesn’t make any difference 
where it came from. Or, he 1s shown a photograph, and 
he doesn’t know where the photograph came from. It 
makes no difference if he can identify that the layout was 
the same as it existed; then that document is admissible 
as illustrative of what his testimony is. So we want to 
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have the testimony in, in order to get in the document. 
I have cases on that for your Honor, if you would like 
them. 

The Court: I think I am familiar with the general 
rule. Almost invariably a photograph or a document ts 
identified somewhere, or some foundation is laid for it. 
If that were permissible in every patent case somebody 
would produce a [988] witness and show him a drawing 
of the patent and say, “Isn’t this what you thought of 
twenty-five years ago? That is the way you dreamed 
that thing up, isn’t it?” 

Mr. Lewis Lyon: Yes. 

The Court: And he would say, “Yes.” 


Mr. Neave: J think you are going now to what it 
may prove. That is what its probative value is, and not 
as to its admissibility, but as to its weight. 

The Court: | dont think such “a question as that 
would be admissible in a patent case, or any other case, 
Or in the patent im suit. Otherwise, people might say, 
“Went that the way you thouent or this:” “And the 
answer would be, “Yes, just that way.” 

Mr. Neave: I agree with you in a leading question 
of that kind. 

Whe Court: “lhat question 1s a leadiie question. 901 
suggests the answer to him. 

Mr. Neave: I don’t recall, but there is another ques- 
tion saying: What is this? What does that represent ? 

What I am really getting at is if he says, “What does 
tims represent?” and the answer is) 3t repres@iis the 
layout of our plant.” then that document is admissible 
and the statement is admissible. I am not talking about 
the leading part of the question. 
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The Court: The objection is sustained. [989] 

Would you like to have a rest for a little while, Mr. 
White? 

Mr. White: Very well, your Honor. 


(A short recess was taken.) 


Mr. Neave: May it please the court: I have been 
trying to think of some way of shortening this pro- 
cedure, and we have been having a little discussion about 
it. I would suggest this, that instead of reading all of 
these depositions into the record, that we simply offer 
them the way we did some of the other depositions, the 
direct and redirect testimony of these various witnesses 
whom we will name, and then we will offer certain of 
the exhibits. 

The Court: Reading those portions which you wish 
to call my particular attention to? 

Mr. Neave: Yes. 

The Court: As I wouldn’t feel satished to let the 
depositions go into the record and not know their con- 
tents. 

Mire Neave: Yes. 

The Court: And I have no intention of taking the 
time to read them, because I have too many things that 
command my attention as soon as I walk through that 
door. 

Mr. Neave: Yes. Once they are in the record, I was 
wondering whether your Honor’s attention might not be 
called to the pertinent portions during the argument, and 
whether that would serve the purpose? [990] 

tite Come: | Mtamicht WV hat des ouaiamle: 

Mr. Lewis Lyon: I think it might, your Honor, in 
this particular case. 
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The Court: Reading the other witnesses’ or this wit- 
ness’ direct testimony has straightened out something in 
my mind that I didn’t have accurately from the previous 
witness, nor from the statement of counsel. 

If that is agreeable to the parties, it is agreeable to me. 

Mr. Neave: I think, your Honor, it might be weil to 
finish Trullinger’s testimony, the direct, now that we are 
in the middle of it, and do that with the rest of the 
depositions. 

The Court: You dont have many left, do your 

Mr. Neave: Oh, there are quite a few. I think there 
are three others; three or four others, all on this prior 
use. 

The Court: Yes, but we are on the Yamhill deposi- 
tions, and that is the last. 

Wi Neave= ~Iltat is the last prior use, 

The Court: So you have only three or four different 
depositions left? 

WieeNeave.’” Yes, 

The Court: Out of twenty-seven. I think you are get- 
ting down pretty well. 

Mr. Neave: We are making some progress anyway. 
Then suppose we finish this direct testimony. [991] 

The Court: Then counsel can do whatever he wishes 
about the cross examination. 

Mr. Lewis Lyon: Yes. When we get to that, I will 
determine what I want to do with it. There are parts that 
T will definitely want to call to your Honor’s attention, and 
JT may want to read it. 

Mr. White: We will start with the question at the bot- 
tom of page 30. 
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aie-Court Yes. J lad @sustained@ilvesenjectioi to the 
introduction of the schematic diagram, so that would be 
the next following question after that. 

Mr. Lewis Lyon: I think that concludes the deposition. 
It is all on that, on the endeavor to use these. 

Mr. White: On page 30, following the statements in 
the record concerning this exhibit a statement is made by 
me that the witness has testified that he was present at 
frequent intervals and that he saw the equipment then 
existing, which no longer exists. I call attention to that 
as a preface to the question which Mr. Lyon asked, and 
then my statement was followed by Mr. Lyon’s statement 
three lines from the bottom of the page. 

line Court; Ele said the equipiient was im existence 
but it was no longer in use. I think that was the state- 
ment he made. I made a note of that answer. 

Mr. Lewis Lyon: No, that is just the point of my last 
[982] statement, your Honor. He said, no, he hasn't. 

Mr. O’Hearn: I beg your pardon. 

The Court: “I have seen the equipment taken out” is 
the note I made, or at least that is the substance of his 
answer. In other words, he had it some place that he was 
not using it. 

Mi Hearn: liwas not in use 


Mr. White: The answer is, specifically: 
“Well, it is not installed now, but we have that same 


equipment out there. It was taken out. We don't use it 
any more.” 


The Court: Is that the end of his direct? 

Mee NV inite: No, sir. 

The Court: I think you should start with Question 
140. [993] 
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Mr. Lyon: Q140. Why isn’t it in use? 

A. Well, that comes later. 

Mr. Lyon: Q141. Well, why isn’t it in use? 

A. We found out that there is so much better equip- 
ment than water for the defrosting of diffusers that we 
wouldn’t think of ever going back to using water as a 
defroster. 

Mr. Lyon: ©0142. When did you take it out? 

eo LOSS. 

Mr. White: We will come to that later, counsel. 

Mr. Lyon: ©143. Because it did not work satisfac- 
torily ism t that correct ° 

A. No, wait a moment. Yes, it did work satisfac- 
torily, but we have got something much better now. The 
plant worked all right, but it required work, and we wanted 
something that did not require a man to do the work, which 
we have now. 

Mr. White: 0144. Mr. Trullinger, when I refer to 
these views and say “equipment” T mean all the equipment 
represented on those views. Now does all that equipment 
still exist at Yamhill as connected and laid out as you see 
it in these views? fe. No; if dst now, 

Mr. Lyon: That refers to the same sketch and same 
objection, your Honor. 

The Court: What? 

Mr. Lewis Lyon: I say that refers to the same sketches 
[994] that were presented to the same witness and objec- 
tion has already been sustained to that line of examination. 

ihe Court: Letaine hearvthe question agai, 

Mir. White: “Wir. Trullinger, when I refer to these 
views and say “equipment” I mean all the equipment rep- 
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resented on those views. Now does all that equipment still 
exist at Yamhill as connected and laid out as you see it in 
these views?” 

The Court: I don’t know what views you are refer- 
ring to. 

Mr. Lewis Lyon: The views were the sketches that 
were presented to him and your Honor previously ruled 
them out. 

Isn’t that right, Mr. White? 


Mr. White: That is true, so far as the sketches are 
concerned. I was merely trying to establish whether the 
witness knew as to the then present existence of the equip- 
ment. 

The Court: Of course you can't change your question 
now because the witness is not here, so I guess I will have 
to sustain the objection, which is now made. 

Mr. White: ©201. Mr. Trullinger, will you explain 
the situation of the diffuser when it was first installed. 

A. It was installed in the cool room or the room 
adjacent to the locker room. 

Mr. Lyon: That is objected to as already having been 
asked and answered a couple of times. 

The Court: Objection sustained. [995] 

Mr. White: @Q202. Will you describe the operation as 
you saw it when water was first used to defrost the coil? 

Mr. Lyon: ‘That is objected to as already having been 
asked and answered. 

The Court: Objection overruled. It wasn't asked, and 
answered, of this witness. 

A. The diffuser bottom and top intake of air was closed 
so that there would be no cold air coming through from 
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ticwiocker room. I am civile yourime operation of ie 
plant now, as it would be operated. Then whoever was 
doing the work would go downstairs and turn on this stop 
and waste valve, which would force water up through this 
pipe which sprinkled the water down over the coil. And 
as it was being sprinkled through he would take hold of 
the lever and pull it to different points on the coil, and when 
the ice was cleared he would go back down and close his 
valve, which immediately opened the waste and allowed 
the water to run back, or it ran up to the point where it 
ran down to this point for sprinkling. 

O203. When you say “allowed the water to run back,” 
what do you mean? 

A. Well, the waste would open and allow the water to 
run back. 

QO204. Run back from where? 

A. From this pipe that led up to the sprinkling pipe. 
You see, that went into a cold room and would freeze up 
if it didn’t leak the water back. [996] 

Q205. And where did the water run that was so 
drained? 

A. Oh, just out on the floor. It was a dirt floor. 

Q206. Where was that dirt floor? 

A. In the basement. 

Q207. In the basement? Pees. 

QO208. Where was the stop and waste valve with rela- 
tion to the basement? 

A. ~ Well, it was in the hasement, up near the ceiling of 
the basement. You had to reach up to turn it on. 

Q209. At its present location? 

7 Yes, a) tts present. location, 
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0210. When the diffuser unit was first installed was 
it visible in the chill room? 

A. Yes, it was not covered up. 

Q211. You mean that it was openly placed? 

A. Openly placed, yes. 

Q212. Was that condition satisfactory? 

A. No, it wasn’t satisfactory. 

0213. Why not? 

A. Well, it got too cold. It made the cold room too 
cold. 

Q214. When you say “too cold,” what do you mean? 

A. Well, we wanted to carry that at about 35, and it 
ran it down to below freezing. [997] 

Q215. How did you know it was below freezing? 

A. Well, I saw ice on the meat. The meat would freeze 
up and the vegetables would freeze. And we had a ther- 
mometer there, too, which would show that it went down 
to 30, which was entirely too cold for a cool room. 

Q216. Where was that thermometer, Mr. Trullinger ? 

A. Qh, on the wall; just hanging on the wall. 

O217. In the chill room? 

A. In the chill room, yes. 

Q218. Did you personally read the thermometer ? 

Bces oes: 

That is why we objected to the installation. 

Mr. White: Q219. During that time and from your 
recollection of reading the thermometer, was the tempera- 
ture in the chill room above or below freezing? 

A. Well, sometimes it would be below and sometimes 
it would be above, but its being below is why we objected. 
0220. Was anything done to correct that condition? 
A. Well, an insulated wall was put around the plant. 
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Q221. Is that insulated wall identified on the drawing? 

Eee li is, 

0222. Where, pleaser 

Mr. Lyon: That is the same drawing, your Honor. 

Whe Court: Yes. 

Mr. White: ©0223. What did that insulated wall do 
to the [998] space occupied by the diffuser unit? 

A. Well, it insulated it from the chill room so that the 
chill room would hold its steady temperature. 

Q224. How high did that wall extend? 

PS Ohpit extended up tothe tem on the room. 

0225. From the floor? 

A. Kron the floor up to the top; ves: 

Q226. After the insulated compartment wall was in- 
stalled how was the spray pipe handle operated? 
With a lever that came out through the wall. 
Do youtind the lever on the print? 
It is shown here on the print. 
QO228. Designated as what? 
A. Wesienated as the “spray Pipe Oscillating Handle” 
0229. How did that handle operate? 
Mr. Lyon: That is objected to as having been already 
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asked and answered several times. 
Ir. White: @Q230. From what point? 

A. From the outside you push it in and out, and that 
worked a lever inside which moved the pipe back and forth 
and sprayed the water down over the coil. 

QO231. Had you made any observations concerning 
temperature conditions in the insulated locker reom before 
the insulated compartment wall was placed? 

A. No. We held it at about 10 above zero, and that is 
[999] the way it always was, and I didn’t notice any differ- 
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ence—any change other than that we could defrost now 
and before we couldn’t. 

Q232. What is the basis for your statement that a 
temperature of zero to 10 degrees existed in the locker 
room? 

A. Ten degrees above zero. We had a thermometer 
there, and it was held at or near that. Of course, there 
was times when it might be higher or it might be lower, 
but that was the attempted temperature to be held. 

QO233. Did you personally read the thermometer ? 

A. Oh, yes; many times. 

0234. Can you compare the temperature in the in- 
sulated locker room and the temperature in the insulated 
compartment. 

A. No, ] have no way of comparing that. 

Q238. Did you see the unit in the insulated compart- 
ment ? 

A. [helped build the compartment. While it was being 
done I drove nails on the wall. I saw it in there, yes. 

Q239. Did you personally operate the water defrosting 
system? A. Several times, yes. 

0240. Mr. Trullinger, what did you do exactly when 
you operated that system? 

Mr. Lyon: ‘That is objected to as already asked and 
answered. 

Mr. White: We have no record of the witness’ answer. 

Mr. Lewis Lyon: The answer is, “T told you a while 
ago just exactly,” so apparently the witness agreed with 
me. [1000] 

The Court: He testified a little previously there that 
the way it was defrosted was that he agitated the handle 


784 Refrigeration Engineering, Inc., etc. 


(Deposition of Fred L. Trullinger ) 


and sprayed the water. Of course, the question technically 
was not asked and answered, but you asked him, ‘‘What 
did you do.” Is it necessary to go into that? Is he going 
to say that he turned the valve down, went and agitated it, 
iheswater ran down and and then he tured it off? 

Mr. White: The purpose was to establish what this 
man himself did in going through the operations. 

he Court: Objection aver nicd: elects sind ont, 

A. I told you a while ago just exactly. I could repeat 
that same formula that I did personally. If that is neces- 
sary, I can say that all over again. 

Mr. White: ©241. Did the water defrost system as 
you personally operated it satisfactorily to you defrost the 
coil? 

Mr. Lyon That is objected to as calling for a legal con- 
clusion, and on the further ground that the witness is not 
competent to answer any such legal question. 

dine Court: Overruled, 

A. It was satisfactory. 

Mr. White: ©0242. Did it defrost the coil? 

eet did. 

Q243. Did you observe the coil afterwards? 

eee esedic. [1001] 

244. Compare the appearance of the coil before and 
after you operated it. 

A. Before it was all closed up with ice and frost, and 
arterqards it was clean of frost and ice. 

0245. What happened to whatever was removed from 
ile coil: 

A. Oh, it melted off and went down through the drain 


pipe. 
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0247. Do you know whether that drain pipe is still in 
existence? 

A. Well, it may be out there. I couldn’t say. I don’t 
know. There is a hole there in the floor; I know that; 
but I don’t know where the pipe is. It may be laying 
around in the basement somewhere. I think it is still there. 
I think it is still in use, because we still use that same drain 
to carry off the water when we defrost it. I think that 
pipe is still in there. 

O248. Over approximately what period of time was 
this water defrost system used? 

Mr. Lyon: We object to that on the ground it is asking 
for a presumption. 

The Court: Asking for what? 

Mr. Lewis Lyon: A presumption that it was used, 1 
guess. 

iiie Court; Overruled. 

A. Well, it was used for several years; two years, at 
least. 

Mr. White: @Q249. Starting at what time? [1002] 

A. Around 1937; in January, I think. We have got 
the figures here showing when we paid for the work that 
was done. I don’t know just the exact date, but there is 
figures showing that. You can get that from the last pay- 
ment of the check, because that was the date that that 
$850.00—the last payment was made. 

Mr. White: The witness has pointed to a paper cap- 
tioned ‘Invoice, Electrical Products Consolidated.” 

0250. Do you recall having seen before that paper or 
one like it? 

A. Yes, I recall that, because that was the last—imaybe 
not this particular one, but a one in which we paid the last 
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payment of $850.00. That was on December 14th, 1936. 
That is when we told him, or within a week of the time 
that we told him the plant was satisfactory. 

Q255. Do you recall what eventually happened to this 
water defrost system which you have described? 

A. Well, we took the diffuser and put it into the main 
room, and then we used air instead of water for defrosting. 

Q256. By the “Main Room’ you mean the locker 
room? 

A. We put it in the locker room. We took it out of 
the chill room and moved it into the locker room and put 
in air ducts and used air for defrosting. 

Q257. Is the same unit still in the locker room? 

A. The same unit, yes. [1003] 

0258. I will ask you, Mr. Trullinger, to identify the 
photograph, if you can, which I now hand you. 

A. This is the basement floor looking up—the base- 
ment ceiling, looking up toward the ceiling in the basement. 

Q259. By the way, have you recently inspected this 
basement ceiling to which you refer? 

A. Oh, I was out there Sunday two weeks ago; not 
particularly to inspect it, but I saw it. 

Q260. Proceed with your identification of the photo- 
graph. 

Mr. Lewis Lyon: I would like to interrupt at this time. 
You Climimated the matter on page 54, your atiempted 
identification of the document, to which Mr. Trullinger 
testified, as he alleged, showing the second payment of 
$850.00, also the testimony about searching his records. 

The Court: I notice that there wasn’t any document 
offered in connection with the last payment. He said some- 


thing about an invoice, but it was not offered. 
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Mr. Lewis Lyon: It was offered, but he just skipped it. 
There is a particular point with reference to the document 
Y-14 or Y-13. 


Mine VVinite: Lets read that nentionee: the record on 
page 54, beginning with question 253: 

0253. Mr. Trullinger, have you searched your records 
to ascertain whether you have a paper like this one, which 
I will now ask to be identified as Plaintiff's Exhibit 
Y-13? [1004] 


(The document above referred to, headed “Invoice, 
Electrical Products Consolidated,’ dated December 14, 
1936, was thereupon marked by the Notary Plaintiff’s 
Exhibit Y-13 for identification.) 


A. I have searched, but I don’t think I found anything 
like that. I know that we had one at the time; that we had 
a receipt for our money. But I don’t remember finding 
that particular billing. 

QO254. How does the date of Exhibit Y-13, December 
14, 1936, compare with your recollection of the time when 
the installation and its operation were approved? 

A. It was about that time. 

Mr. Lewis Lyon: I would like to point out that I ob- 
jected to that as leading—and it is very material, not that 
I want the answer stricken, but it shows the character of 
the witness’ testimony, as will be brought out on cross 
examination. 

MierConrt. All right. Then yeuvare eoine to areue 
later that at page 184 he doesn’t show the second payment ? 

Mr. Lewis Lyon: No, your Honor. The point of that 
is on cross examination this document, Y-13 which he 
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identified as showing the final payment establishing the 
date, and so forth, he admits was merely another billing 
for it, and it doesn’t show any payment at all. 

The Court: The document doesn’t show any payment 
on its face, nor does page 184 of his personal ledger show 
any such [1005] payment. 

Mr. Lewis Lyon: No, your Honor, but here he says 
that it does, that this document Y-13 is the second pay- 
ment. Not only he, but another witness makes the same 
assertion and has to back up when he actually looks at the 
document. 

The Court: Well, we will argue that when we get to it. 

Mr. White: We were previously referring to page 55, 
to a photograph. 

0260. Proceed with your identification of the photo- 
graph. 

A. Well, this is just under the stairway as you go 
down, and this water pipe here is not used for the purpose 
which we used it then. You can see where there was a 
hole in the floor, but it was not used for that purpose. 

Q261. In referring to the pipe will the witness please 
mark that pipe “P.” 

A. That is this pipe here. This is that stop and leak 
pipe. That is used for another purpose entirely now. 

Mr. White: The witness has just placed a cross mark 
on the elbow of the pipe. 

Q262. What does that pipe contain or what did that 
pipe contain at the time when the water defrost system was 
in operation? 

A. That led the water from the water main, the regu- 
lar city water main, into the diffuser sprinkler system. 
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0263. I call your attention to a part immediately be- 
yond [1006] the elbow which you have marked. 

A. That is the stop and waste we used at that time. 

O264. Is that stop and waste still existent? 

A. Yes, it is still there. 

Mr. White: Let the photograph be marked Plaintiff’s 
Exhibit Y-14. 


(The photograph above referred to was thereupon 
marked by the Notary Plaintiff’s Exhibit Y-14 for iden- 
tification. ) 


Mr. White: @266. I now hand you another photo- 
graph and will ask you to identify the same, if you can. 

A. This is that same pipe that was in there at that time. 

Q267. Will you mark that pipe described. 

A. It is not in use any more, but that is the pipe that 
we used at that time. 

©2068. I notice a part appearing on the photograph as 
“YZ inch Crane.” Is that the stop and drain valve to which: 
peu rererred : 

A. That is the stop and drain valve we have refer- 
rela x0) 

©269. Will you please mark that. 

Pe ll didi-with a cross. 

2705 cross with a circle aroundsing 

A. All right, with a circle around it. 

Mr. White: Let this last photograph be marked Ex- 
hibit Y-15. [1007] 


(The photograph above referred to was thereupon 
marked by the Notary Plaintiff’s Exhibit Y-15 for iden- 
tification, and the same is attached.) 
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Q271. Going back to Y-14, Mr. Trullinger, can you 
identify the large pipe? 

A. That is the drain pipe we use still today. It is the 
same pipe we used then. 

Mr. White: Q273. Will you mark that pipe ‘“D,” 
please. 

A. (Marking on photograph). It is a slippery “D.” 

Q274. I show you another photograph, Mr. Trullinger, 
and ask you if you can identify this one. 

A. This particular one is in the installation around the 
air duct pipe which we have in there now. 

Q275. Icall your attention to a dark mark on a wall. 

A. That is the old line where we put in the insulated 
wall that was taken out when we moved the diffuser inside 
of thé locker room. 

Q276. What insulated wall is that? 

A. Well, that was the chill room, or the insulated wall 
that went around the diffuser. This wall here (indicating). 

Q277. Appearing immediately below the words ‘‘Insu- 
lated Compartment” in “Fig. 1’? 

aoe hat is rig at. 

Q278. Does this photograph accurately represent the 
[1008] appearance of that wall mark today? 

A. Oh, I wouldn’t say; I don’t know. I never paid 
any attention to that mark, but I know there was a wall 
along there. 

Mr. White: May this photograph be marked for iden- 
tification as Y-16. 


(The photograph last above referred to was thereupon 
marked by the Notary Plaintiff’s Exhibit Y-16 for iden- 
tification. ) 
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Mr. White: 0279. I show you a further photograph 
and will ask you to identify the same, if you can. 

A. That is the diffuser as we have it installed at the 
present time in the locker room. 

Q280. In the view you notice a hand carrying a pencil 
pointing toward what appears to be a hole. Can you 
identify that hole? 

Mr. Lyon: That is objected to on the ground there 
has been no proper foundation laid. 

ie Court. “Overruled: 

Pee \ve cut that hole in thereto put the pipe adienen 
for distributing the water. 

O281. Did you personally see the distributing pipe in 
that hole? A. Yes, I did. 

QO282. And that is the hole which contained it in the 
unit [1009] at the time to which you referred. 

me VES. 

Mr. Wihaite: Let this be marked as) Exhibit) Y-17. 


(The photograph above referred to was thereupon 
marked by the Notary Plaintiff’s Exhibit Y-17, for iden- 
tification. ) 


Mr. White: ©283. In this final photograph you will 
note what appears to be a fowl. eee weriikey. 

O284. Will you tell us what you know about that tur- 
key? 

A. This turkey was filled with water as an experiment. 
All this thing was new to us, so we thought we would 
advertise it to the neighborhood what freezing would do. 
We filled the turkey with water, froze it, and set it up on 
top of a locker box before this unit was placed inside. 
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©285. When was this turkey so prepared? 

A. Well, that was November the 1st—November some- 
imine there, 1956: 

That ticket was put on there at that time. It has been 
there ever since. 

QO286. Mr. Trullinger, who was it prepared the tur- 
key? A. Mr. Eustice. 

Q287. Did you see him do it? 


A. No. He showed it to me shortly after it was in 
there: 

QO288. The turkey was placed in what room? [1010] 

A. In the locker room. 

0289. Have you actually seen that turkey? 

A ‘On, yes; for many years, 

Q290. How frequently have you seen that turkey 
since that time? 

A> Well, 1 see it every time | cain the plant, because 
Iie tielt there in the door. You cant help but see it. 

Q292. When, to the best of your recollection, did you 
first see what appears to be a tag on the turkey? 

A. That was placed on the turkey when it was first put 
Dm there. 

0293. For what purpose? 

A. To show to customers how long we had had that 
turkey in the locker plant. 

Q294. Is the turkey still in existence? 

A. Oh, yes. It is still there. I wouldn't want to eat it. 

Q295. Why not? 
Mr. Lyon: It wouldn't be edible, would it? 
A. It wouldn’t be edible; not now. 
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Mr. White Q296. Why not, Mr. Trullinger? 

ew vVell, it is dehydrated. 1t 1s driediomt 

Q297. What as to its condition otherwise? 

A. It has the form— 

Mie you: What is objected te as calling sien a) con- 
clusion of the witness; on the ground the witness is not 
qualified to [1011] answer such a question as to its con- 
dition otherwise. 

The Court: Didn’t you waive the objection when you 
asked him whether or not it was edible? 

Mr. Lewis Lyon: He is asking about the “otherwise.” 

The Court: Yes, I know. The objection is overruled. 

By Mr. White: 

0298. Based upon the experience to which you have 
testified in connection with locker plants, what would you 
say as for the last time you saw this turkey is its condition 
with respect to its state of preservation? 

A. Oh, it is still preserved. 

O299. About how recently, Mr. Trullinger, have you 
observed that turkey? 

A. I saw the turkey about a week ago last Sunday. 
I was out there. 

O300. What relation does the present condition of the 
turkey bear to the refrigerating conditions in the locker 
room? 

A. Well, it shows that for all these years the turkey 
has been frozen and it has not spoiled. And that is what 
we put it in there for, to advertise to the patrons that the 
turkey—in the early days when we first started this no one 
would believe that you could freeze anything and make 
it keep. They had to be shown, and this is the demon- 
stration. 
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Q301. About what was the locker capacity of the locker 
room? 


A. Three hundred fifty lockers, I think. I am not 
(WG12]| certain about that. There 1s more am there than 
that wow, but that avas aboutitae size then, 


302. You spoke of the water defrost system having 
been discontinued in favor of another type of defrost sys- 
Fei, Pea soir, 


O303. About when, to the best of your recollection, 
was that change-over made? 


Mr. Lyon: That is objected to on the ground that the 
Witness has not been qualified to answer the question. 
The Court: Overruled. 


A. Well, it would be a guess. It was several years 
attewards. I don't know just how long. 


By Mr. White: 


Q304. Until the hot air defrost system was used what 
means did you use from the start of the operation of this 
plan for defrosting the coil? 


A. We used water sprinkled over the coils. 

0305. The same system that you have described? 

Eee lee. 

0306. And the only system? 

A. Well, we originally started with hot gas. but it 
failed to work. 


307. | mean after startine the water defrost system 
and wintil wert air mwas substituted water was the ouly 
system? A. Water was the only system. [1013] 
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O308. Was the water defrost system for your purpose 
satisfactory? 

A. It was. It did work, but it required more work 
than the air. 

Mr. White: Let that photograph be labeled Plaintiff’s 
Exhibit Y-18. 


(The photograph referred to was marked Plaintiff’s 
Exhibit Y-18 for identification. ) 


Mr. White: You may cross examine. 


Cross Exaniination 


ye Vin, (yor: 

0309. Mr. Trullinger, have you any record of any 
kind or character when you stated that this change-over 
was made to place the Carrier diffuser unit on the inside 
of the locker room? A. I have records on that, yes. 

oC \\nere are they? 

A. Well, they are in my office. 

QO311. You have not produced them? 

A. I wasn’t asked to produce them. 

0312. Now, you have stated that you could see, after 
this insulated wall which you have identified as having 
been placed around the diffuser unit, and that you did see 
the condition of the coils in the diffuser unit before you 
defrosted those coils; is that correct? [1014] 


eee) iiat is’ Correct. 

Q313. How could you see them? 

A. Through this opening right here. You look right 
tipnere: 
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0314. From the bottom you could look up? 

A. Qh, yes. You can go there and see now, right up 
and see those coils. 

Q315. You got down on your hands and knees and 
looked up at those? 

A. That is the way you tell when you have got it de- 
frosted. That is the only way you have. We had to do it. 

Q316. You got down and looked up. What part of 
those coils can you see? A, The bottom. 

O37. You could only see the bottom coil; isnt that 
true? 

A. That is true. And when that is defrosted it is all 
defrosted, because it defrosts from the top down. 

318. You can only see one part of those coils; not 
the whole length of them; isn’t that true? 

A. What do you by mean by that? 

Osi9- You cant see the whole leneth of the pipe trom 
the position that you can look? 

A. Oh, you mean each pipe, these coil pipes at the 
bottom? [1015] 

320: “ihatis right. 

A. J don’t think you can see the coils at all. I think 
all you see is those vanes. It is like an auotomobile radi- 
ator. 

Q321. How much of the length of those vanes can 
you see from looking up? How much did you ever see? 

A. 1 would imagine about a foot. 

(322. About one foot of them. How long is that 
diffuser unit? 

A. Well, you see the whole length of it when you look 
up through. You can see from one end to the other. You 
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see, it is about five feet long, I think; just about five feet 
feet this way. 

0323. You can see about one foot of it when you 
look up? 

A. One foot this way, but you can see the whole length 
this way. 

0324. The whole length? 

A. That is right. -Here is your line of vision, right 
here. You can see from here up to there (indicating). 

0325. Isn’t it a fact, Mr. Trullinger, that before you 
started to defrost you had a vane which you closed over 
that opening, closed completely over that opening? 

A. Not when it was out in this other room. We 
couldn’t do that. It was out in the other room, mind you. 

0326. You couldn’t go on inside of the locker room 
and close the vane? | 1016] 

A. No, this vane is in the inside. It is in the locker 
room. There is a door right there that we opened and 
looked in. 

O327. I see. And over that opening you had a vane, 
didn’t you? A, At the tape 

0328. And at the bottom? 

Pee Vv cllvat the bottom we ytusiwmadsa acer that closed, 

0329. And that door at the top and at the bottom of 
those vanes was for what purpose? 

Peeelodlcidin in and out 

0330. Why did you close it? 

A. So that the water would not freeze when we were 
pouring it down through there. If we left that open we 
would have the air from the freezing room right in there. 
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©3310 What would freeze the water: 

A. Well, it would; yes, surely. 

Q332. You found that out from observation, did you? 

A. Well, we thought it would. 

©3335) 9 Did! yourever see it doi’ me No, 

0334. Now, is it my understanding that you actually, 
when you said that you operated this system, got down on 
your hands and knees and looked at the coils before you 
turned on the water? [1017] 

AD Nop sit; didn { need to. 

Q335. Is it my understanding— 

Mr. White: Just a moment. Let the witness finish 
his answer. 

The Witness: We didn’t need to look before. It is 
after, when you have defrosted; that is when we wanted 
to know, not before. 


By Mr. Lyon: 

Q336. Is it my understanding that you personally got 
down on your hands and knees and looked up on the coils 
after you had turned the water on? 

A. Absolutely, because it was given to me to do, and I 
had to do it to know that it was done. 

Q337. Was that before or after you turned the water 
off? 

A. That was after we turned the water off or before, 
either one. It didn’t make any difference when we looked. 

Q338. Well, when did you look? I am asking you; 
not when somebody else looked. When did you look? 

~ Ask ime back at 1936. “Let's see; thatavould be— 
six from fifteen is nine years ago—whether I looked be- 
fore or after. JI may have looked at both times. 
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0339. You can’t tell me now? 

A. Well, it is immaterial whether I did before or after? 

0340. You can’t tell me now which one it was? [1018] 

A. Why, absolutely not. 

0341. You have no recollection of whether you looked 
before you turned the water on or afterwards? 

A. 1 couldn’t tell you whether I went out to piss be- 
fore. 

0342. Just keep it on the record, please. Now you 
have also testified, in referring to this photograph which 
has been testified. in referring to this photograph which 
has been marked Exhibit Y-14, that this pipe which you 
have marked “D” was drain pipe is that correct? 

Eee What is correct. 

O343. And that drain pipe is now in exactly the same 
position that it was before; is that correct? 

A. No, sir. It has been moved into the locker room 
now. When we moved the machine in we moved the 
drain pipe to take the same place. 

O344. Now was there anything else done at the time 
that pipe was moved? A. Which do you mean? 

Q345. Anything else done to the ceiling? Any holes 
plugged up? A. 1 dont thimksec: 

O346. And the hole would still be there showing its 
original position? A. It should. [1019] 

O347. Will you look at the photograph and see if you 
can find where the hole is. 

A. I think it should have been—this is looking up here. 
I don’t see anything, but it is this place right here (indicat- 
ing on photograph). There might be a hole there. 
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Q348. That is on the other side of the beam, is it not? 

A. Yes. You see, the machine was moved from this 
room over into this room. Now there must have been 
about five or six feet between this hole and the next hole, 
wherever that might be. 

0349. Now doesn't that hole on the other side of that 
beam indicate what you previously referred to as the hole 
through which the water delivery pipe extended? 

A. This hole here. I think it is. 

@ss0. Iesce. “Buteyou can tanditeother liolé that 
you say the drain pipe was moved to? 

A. Jam not trying to find it. Tam not trying to find 
it. The hole is there. You can go and see it for yourself. 

O351. You don’t find it on this photograph? 

A. He didn’t put it on the photograph. 

0352. Somebody didn’t fix this photograph so it was 
on there; is that what you mean? 

A. No, no. You know better than that. 

353. Neel dont. 

A. Well, you should. You don’t fix up a photograph. 

0354. You can’t find a hole on that photograph, can 
you? [1020] 

A. I know there is a hole there. That is all I need to 
know and all you need to know, too. There was a hole 
there: 

Q355. But you can't find a hole on that photograph? 

A. Well, I didn’t take the photograph. If IT had taken 
the photograph | could have taken the hole. [1021] 

Q356. You were not present when the photograph 
was taken? A. Absolutely not. 


vs. York Corporation, a Corporation 801 


(Deposition of Fred L. Trullinger) 

Q357. Do you know when the photograph was taken? 

A. No, sir; I have no idea when that photograph was 
taken. Let’s hurry this up. 

Q358. Iam sorry, Mr. Trullinger. You can’t tell me 
to hurry this thing up, because, after all, you have spent 
from eight o’clock to 10:45 on direct examination. 

The Witness: Let’s hurry it, anyway, because I want 
to get home. I have got to get up in the morning. 

0359. Now when you kept this personal record and 
entered the cost of this locker plant therein, as you have 
testified, on page 184, I believe you testified that you en- 
tered into that record the total cost of that locker room for 
your investment purposes, did you not? 

A. Well, if I did, that was a mistake. I testified that 
this was a list of the checks as I wrote the checks. I wrote 
them in there. There is a lot of other costs. That locker 
plant cost around five thousand dollars. There is only just 
a small amount of it there. 

Q360. I see. Well, then this record that you kept is 
only a partial record and was kept not in the regular course 
of business and partially for your own information; is that 
correct? 

A. It was for all of my own information, covering 
mitese |, 1022] checks, These arewthevonly schecks that | 
paid out. All the others were paid out by Eustice out at 
Yamhill. 

Q361. Now you have identified this document, Y-13, 
as being an invoice showing the final payment to the Elec- 
trical Products Company have you? 

fee hat is right. 
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Q362. You are acquainted with bookkeeping, are you 
not? 

A. Well, I should know something about it. 

O363. Don’t you see an extension of $850.00 still due 
and owing, according to that statement? Isn’t that the 
receipt which was issued to you for the first payment and 
not the final payment? 

A. Itmight be, Lets see I can eet the date and see. 
That might be. The bill has been paid, though. I know 
that. 

0364. But you have no recollection when nor did you 
pay it? A Adidat pay it 

O365. Reterring to this photograph, Exhibi Y-16, | 
believe that you testified on direct examination that this 
dark line indicated where the so-called insulating wall was 
in the chill room; is that correct? 

pra. Enat 1s COrrccr 

Q366. And that does so indicate? A. Yes. 

0367. And that indicates the height of that wall, too, 
[1023] doesn’t it? 

A. Well, the wall went up to the ceilmg. We have 
testified to that. 

Q368. And that dark line does not run up to the ceiling, 
does it? 

A. Why, sure. It is right on the ceiling. There is 
your ceiling. It couldn't be any place else but on the 
ceiling. 

Q369. Is there any line on the side wall? 

A. Well, there is a litthe mark there on the side wall, 
right along there (indicating). 
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Q370. Is there any mark that indicates there was an 
end wall to that? 

A. Here is something here that looks like there might 
have been an end wall right here. See this in her (in- 
dicating) ? 

Q371. Have you inspected that room to determine 
whether or not those lines make any such indication or not? 

A. No. I told you that before. 


Q372. You don’t know, then, whether that photograph 
or any of those lines indicate any such wall, do you? 

A. Well, I say it looks like—from the appearance it 
looks like that is where the wall was. 


0373. You are guessing that that might have been it, 
then; you have never checked it; isn’t that correct? [1024] 


foe hat is correct. 
0374. Do you know who did the work of moving the 


Carrier diffuser from the chill room into the locker room? 

A. The Western Engineering. Mr. Shapley, I think, 
did the work. 

Q375. Do you know at what temperature the locker 
room is kept at the present time? 

A. Right near zero; sometimes four above and some- 
times down to zero. Today it might have been six above 
zero. It was held as close to zero as we could hold it. 

0376. It might have been considerably higher than 
that today, might it not? 

A. As hot as it is today it might have been different. 
ifcay. yourcan ¢ tell. 

Q377. You haven’t seen it? A. I haven’t seen it. 
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Q378. When is the last time you saw the temperature 
of the room? 


A. I saw the temperature Sunday a week ago. 
Q379. What was it then? 

A. Itwas tour above zero at taamdate. 

QO380. What time of the day? 

A. About noontime. 


QO381. Do you know what is referred to in this pro- 
posal which you have identified by these words: “This 
machine is [1025] to be equipped with automatic hot gas 
defrosting”’? 

A. I understand what that means, yes. 

QO382. What does it mean? 

A. It means, as I testified to start with, that the plant 
was put in that way and the hot gas was changed. They 
pumped it one way, and they closed the valves and forced 
the hot gas back through the diffuser to defrost it. 

O383. How was that done? 

A. Well, I just told you. They closed the valve. 

O384. What valve? 

A, The refrigerant valve, There is two valves: one 
with the small pipe, which is the hot pipe, and the big pipe, 
which is the cold pipe. They closed the big pipe and re- 
versed the flow of the refrigerant, the hot gas back through 
the coils, and that is supposed to do the defrosting. 

Q385. Did they do anything else with any other valve? 

A. How do you mean? 

Q386. When they reversed the flow? 

A. Well, they closed one and opened the other. They 
just reversed it that way. 
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0387. And was the compressor still allowed to operate? 
A. I wouldn't say that. I don’t know. I didn’t oper- 
ate that myself. 


0388. Did you ever see that operated? 

A. We have two plants now. [1026] 

Q389. Iam asking about the Yamhill plant. Did you 
ever see that operated? A. Inever saw it operated. 

Mr. White: Q390. I think you are speaking now of 
the hot gas defrost system? 

A. The hot gas defrost system, yes. I never saw that 
operated, only I know it didn’t work. 

Mr. Lyon: @391. You have two plants now that use 
the hot gas method of defrosting? Eee YY cas 

0392. Satisfactorilyr A. Very satisfactorily. 

0393. I see. But the hot gas method would not work 
on this plant? 

A. It wasn’t built properly, they have discovered. 
Now we defrost this plant twice a day. That plant was 
only defrosted once a week, and it wouldn’t defrost that 
way. It just didn’t have enough hot gas. 

0394. It didn’t have enough hot gas? 

A. Our plants today are all automatic. We never 
touch them. It goes through that cycle itself twice a day, 
twice every twenty-four hours, it goes through the cycle 
of defrosting. 

Q395. With hot gas? ae eon gas, (1027 | 

Q396. Did you ever determine the temperature rise 
in the room during any such process of defrosting? 

Pee round ten deorces, 

Q397. You would get a ten-degree temperature rise 
in the room during such defrosting? De Ges: 
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Q398. Did you ever measure the temperature of the 
room, any change in temperature of the room, when you 
state that you used water to defrost? A. No. 

Q399. You don’t know whethere there was any temper- 
ature rise or loss at all? A. I don’t know. 

©400. You never tried that out? 

A. Nowadays we have automatic registers that reg- 
ister every degree of temperature for the whole week, 
seven days a week, twenty-four hours a day, so we know 
we can just go there and we can point to every defrost right 
down the line. 

Q401. That is in the present installation? 

ho es, 


©O402. But you had no such— 

A. We had no such installations in those days. 

0403. Nor do you have on the Yamhill job at the 
present time? 

A. Not an automatic defroster. [1028] 

0404. Nor an automatic temperature control? 

eee INO, 

Mr. Lyon: @405. How many locker plants do you 
operate or control or own at the present time? 

A. Well, I own just one, but my son owns four. 

©O406. ‘Two of those use a hot gas method of defrost- 
ing. What do the other two use. 

A.” Vitey are using hot air. 

©407. You use no other system? 


A. No other system to defrost. 
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Q408. You stated that before you made this installa- 
tion at Yamhill you were acquainted with other locker 
plants in Oregon and Washington; is that true? 

A. Not acquainted with the plants, but I knew of the 
idea of locker plants. In those days it was a new thing. 
People didn’t know much about it. 

0409. You had never been to any of those plants and 
inspected them? 

A. Oh, yes; I went and looked at them. 

0410. What ones did you look at? 

A. I went and looked at one at Ellensburg, Washing- 
ton, and I looked at one at McMinnville. 

O411. Any others? 

A. I don’t think so. There was one out at Aurora 
that I looked at. [1029] 

0412. Any others? Ae Now that was ail: 

0413. Did you look at one out at Woodland? 

A. Woodburn. Not Woodland; Woodburn. That is 
the Aurora plant. I mean it is just out of Woodburn, 
toward Aurora. You know that plant along the highway? 

QO414. No, I am asking you. 

A. Well, I am telling you it is just right out of Wood- 
burn toward the Aurora country. 

0415. Who operates that plant? 

Eom ledon't know. 

Q416. Who had operated it that time? 

A. I don't know that. IT just went and looked at the 
plant. I don't know what he used for defrosting. I 
haven't any idea. | didn’t know there was such a thing 
in those days. That was all new to me, 
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Mr. White: ©417. About when was that, Mr. Trul- 
linger ? 

Ae What was back in 193s, abeetinsrenart o: 36, 

Mr. Lyon: Q418. Before this installation was made 
you did not inspect the plant at the Woodland Locker 
Company ? A. Woodland? 

©. Yes. A. I don’t know such a company. 

Q419. You don’t know such a company. You never 


inspected an installation made and operated by Mr. 
Rhodes? [1030] A. Rose? 


Q420. Rhodes. ix, No: 


Q421. You don’t know Mr. Rhodes? 

A. I don’t know him. 

0422. Do you know a man by the name of Bud 
Sprague? 

A Bud Sprague? No, [ don’t know him. 

Q423. You never saw him? 

A. Not that I know of. 

0424. He didn’t endeavor to sell you on this particu- 
lar job? 

A. Well, as I said before, there was a number of peo- 
ple trying to sell me, but I don’t know who they were. 
There was the Harris Ice Machine Company; there was the 
Mineidaire people; that ts, at that time it was the U. 3: 
Electric or the U. S.—well, it was this electric company 
over here on Everett Street. There was several com- 
panies that tried to sell us. 

0425. You don’t remember Mr. Sprague at all? 

A. Sprague? 
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426. Yes. 

A. I think I remember that name. I don’t know just 
who he was, but I think he was with the Sunset Electric 
Gsimpamy. fle put in a guick-ireceze plamt for ime later. 


427. Wvherer [1031] Peer wee arial), 

O428. At Yamhill? AW Yes, 

0429. Where is that with reference to this particular 
plant? A. The same plant. 


0430. In the same plant? 

A. In the same plant. yes. 

QO431. In the same building? 

A. Inthe same building. 

0432. Where is that from this particular locker room? 

A. That was off to the side. It was built in a separate 
rooin entirely, and we put in cold plates, freeze plates. and 
they supplied the plates and sent the men out to install it. 
iii the box myself out there. 

0433. How long was that after the locker room was 
built ? 

A. Oh, that was several years. It must have been 
three or four years after the plant was put in. 

0434. Have you explained the full operation that you 
performed and every step you took in turning on the 
water that you stated you spread over the diffuser in 
carrying out those operations? 

A. Well, I may have made a misstatement, but I think 
I cowered every move that [ made. 

0435. You have covered every move’ that you 
mader | 1032] 

A. I think I did. I am not certain as to that, because. 
you know, in nine years a fellow like I am can forget. I 
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might have done something there that I didn’t tell about. 
But so far as my recollection goes, we first turned on the 
water down at this stop and waste proposition after we 
closed the door to keep the cold from coming in. We 
wanted to hold it away from the freezing end as far as 
we could, so this was set out in the other room, which 
was not cold. But we wanted to cut off the cold from the 
locker room, from this machine, when we ran the hot 
water down through there, because we didn’t want it to 
freeze in there. It wasn’t hot water; it was just water. 
Then the water just naturally ran out the drain pipe. 
There was nothing to touch there. We would observe that 
by looking down onto the—we had a peephole: I forgot 
to tell you that. We did have a hole bored in the wall 
where we could look in and see what the water was doing 
on the top. But I am not certain about that, because my 
recollection is that we looked at the bottom always to see 
whether it was free of ice. And when it was free of ice 
at the bottom, why, it was cleared out because it melted 
from the top down. We have a plant just like that out at 
Multnomah today that we use hot air. Sometimes the 
hot air fails to go through. Then we pour cold water 
by bucket. We pour it in above, and when it melts down 
through then we look at the bottom on the outside, look 
through this hole, and when the waste is cleared away 
then we know that [1033] the thing is free. 

The Court: I am a little confused. He said he sot on 
his hands and knees and looked underneath. How could 
he? There was a wall around there, aceording to the 


testimony. He couldn't do that, could he? 


Nia wewis yon: No, your Honor, 


vs. York Corporation, a Corporation gil 


(Deposition of Fred L. Trullinger ) 


Mr. White: As I recall, that point of observation 
would be in the locker room. 

Mr. Lewis Lyon: No, it couldn't be. There was a 
wall there. 

Mr. White: Well, there was a hole in the wall. 

Mr. O’Hearn: That is right, your Honor. 

Mr. White: And you can look through the hole in the 
wall and see what is in the unit. 

Mr. Lewis Lyon: That hole would not be next to the 
little triangular piece that he said he moved sideways. 

The Court: But they built an insulated wall all around 
there. 

Mr. Lewis Lyon: That is right. 

The Court: And had a lever going through there, 
which they agitated? 

Mr. White: Yes, but the unit receives its air from 
the locker room. 

die Court: You weren't here last weele That yes, 
but” business belongs to another witness. [1034] 

Mr. White: The testimony shows that the unit was 
placed adjacent to the wall separating the chill room and 
the locker room. That wall contained openings, one for 
the reception of warm air, relatively warm air from the 
locker room into the bottom portion of the diffuser, and 
another opening from which the cold air was discharged 
from the diffuser back into the locker room. So, there- 
fore, quite independently of the enclosure, the insulated 
enclosure referred to, as such, about the unit, it is pos- 
sible— 

The Court: Was that developed by the testimony some 
place? 

Mr. Lewis Lyon: No. 
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Mr. White: Yes, by Trullinger. 

The Court: It hasn’t come out yet, up to now. The 
previous witness testified that he looked through the little 
diamond opening in the metal side, and if necessary he 
would look underneath, that he could see the whole length, 
and it defrosted. 


Mr. White: That is right. 


The Court: But this witness testified he got down on 
his hands and knees and looked underneath. 

Mr. White: Yes, through, I believe, the air inlet. 

The Court: le didn’t say throneh the air inlet. At 
least, if he did, I don’t remember it. I tried to follow 
his testimony because I was wondering, in view of the 
testimony concerning this insulated wall—the diagram 
shows the [1035] insulated wall—how he could do that. 
But you may proceed. 

Mr. Lyon: Q436. You have explained every opera- 
tion that you performed in carrying out that defrosting 
operation as you state you performed it? 

AW 1 think that covers the whole thing, except taking 
hold of this lever. I have told you that, though. I ex- 
plained that. We moved the lever back and forth in just 
this way. We moved it quite a while; we would move it 
over here a while and over here a while. That would 
throw the water. 

0437. You performed that operation yourself without 
any help from anybody else? 

A. Why would JT need any help? 

O438. Well, just answer the question, please. I am 
not asking you whether you needed any help or not. 

A. Oh, see: Yes, 1 did it without aim help. 
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0439. Without any help from anybody else? 

A. Absolutely. 

O440. You have told me of every operation you per- 
formed? 

A. Well, I might have done something else around 
there, too, that I haven’t told you about. I don’t know 
what it was. 

0441. Can you think of anything else that you did? 

A. We will put away meat in people’s lockers for them, 
and I built a stepladder one time. 

QO442. I mean about carrying out this defrosting 
operation [1036] that you say you performed. 

A. I objected strenuously to their hot gas business, 
and that is why they had to do this. I did that, all right, 
because it didn’t do the work, the hot gas. Otherwise I 
think I have covered every move that I made. 

The Court: Is there any redirect? 

Mr. White: Yes, your Honor. We offer the redirect, 
without reading it, your Honor. 

The Court: Without reading it? 

Mr. White: Yes, your Honor. 

Mite @ourt: Very well. 


Redirect [Examination 


By Mr. White: 


0443. Mr. Trullinger, you were questioned on cross 
exaimination about looking into the unit to observe the 
coil or the fins, and specifically with respect to the pres- 
ence or absence of any ice on them; is that right? 


A. Yes. 
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0444. Do you recall looking into the unit when water 
was flowing down? 

A. Yes. You saw the water come down through 
when you looked underneath. 

0445. And what effect on that water would the fan 
that you have spoken of have? 

A. The what? [1037] 

0446. The fan. What effect on the water would that 
fan have? A. Well, the fan wasn’t moving. 

0447. The fan wasn’t moving? A! IN: 

O448. Why not? 

A. Well, we would shut it down. The fan was all 
shut down. The refrigerant, the freezing part, that was 
all shut down. We would just shut the machine down. J 
am talking about defrosting. We used the water. That 
was all there was to that. The fan wasn’t operating nor 
neither was the plant itself. In defrosting you closed 
that down always, every time. All the plants do that. 

0449. When was the fan shut down? 


A. Well, it was shut down before we started to use 
the water. 


Q450. On your answer to a question on cross ex- 
Aimination you stated, as I recall, that you may have been 
incomplete in your answers concerning this operation. 
There seems to be some confusion. Will you please start 
at the beginning of what would be a water defrosting 
operation and tell us step by step what you did. 

fir devon That 1s objected to as already: asked and 
answered several times on direct examination and on his 
cross examination. [1038] 
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Mr. White: I wish to clarify the record in this re- 
Spect: 

A. Well, you understand—if I had understood that 
shutting down the plant had anything to do with the water 
defrosting—we certainly shut the plant down, but that 
has nothing to do with the water itself. 

Mr. White: Q451. All right. Mr. Trullinger, lfet’s 
assume that you decided to defrost the coil. Now will 
you start and tell me step by step just what you did. 

Mr. Lyon: That is objected to as not proper redirect 
examination. 

A. The first thing, we shut the plant down; that is, 
we shut the pump off that pumped the refrigerant through. 
We shut that down. We threw the switch that runs the 
fan. The whole thing is dead. Then we start to defrost. 
Now I started at defrosting; not before, because that is 
not in the defrosting part at all. Defrosting commences 
when I go down and turn the water valves on. 

O452. By that you mean in the basement? 

A. Down in the basement. I reached up there and 
turned that. 

Q453. All right. Then what do you do or what did 
you do after that? 

A. Went up and took ahold of this lever and moved 
it as the water ran down through, and it melted the ice 
off. 

Q454. For approximately how long did you do 
that? [1039] | 

A. I think it took about twenty-five or thirty minutes. 
That is about the usual time, if I remember right. Some- 
times it took more time. T know with the air we would 
give it sometimes more than that. 
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Q455. Then what did you do after you finished operat- 
ing the spray pipe? 

A. Well, we closed the spray pipe off and started up 
the machine and let it run. 

0456. You had to go back to the basement to close 
it Olt 7 x Ol Res: 

0457. Then what did you do after you closed the 
valve? 

A. Well, we went up and opened this door so the air 
would pass through and turned on the machine. 

Q458. Now, you spoke formerly of letting the water 
back out of the pipe. When was that done? 


Mr. Lyon: That is objected to as leading. 

A. When we closed the valve downstairs. We went 
down and closed the valve, and it automatically leaked out. 
We didn’t do anything there. That stop and waste works 
automatically. 

0459. Now the water drainage to which you refer 
was accomplished by what part of the valve as we see it in 
Bxinibit. Y-15? A. Right here (indicating). 

Mr. Lyon: That is objected to as leading and sug- 
gestive [1040] and not proper redirect examination: 
grossly leading. 

Mr. White: ©460. Will vou mark the part to which 
you have just referred by the letter “V’’, please. 

A. (Witness marked on photograph as requested. ) 

0461. Now you say that that was opened to Iet the 
water out? 

A. It opens automatically. When you close the valve 
the waste always opens. That is automatic. It won't 
open until you do close the valve. 
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0462. Now counsel in the cross examination referred 
to what appears to be a hole. 

A. That is this hole here (indicating). 

0463. That is this hole? 

Pei dont think he referred@tomtian. i didnt co 
understand it. 

0464. Now that hole appears where with relation to 
this elbow immediately beyond the stop and drain valve? 

Mie levou: That is objected to>as not redirect vex- 
amination. 

fe lt thik that this is it right through here: and | 
immky as a matter of fact, that the drain pipe came 
through the same hole. Jf you will notice, that is a big 
long hole for two pipes. 

0465. For two pipes? 

A. Yes, the drain pipe. It came down—we didn’t 
want to have too many holes through the floor, because 
we would let [1041] the cold out, so that was all insulated. 

0466. Now, you have spoken of two drain pipes. 

A. This is the pipe that sent the water in, and the 
drain pipe is this one that is shown over here. coming 
out. 

0467. The pipe that sent the water in there. that sent 
the water in to the spray pipe; is that right? 

ive Lhat 1s richt. 

O468. And the other pipe drained the water out? 

Pee lat s tieht. 

Mr. Lyon: That is objected to as leading. 

The Witness: It still does, even with the air. 

Mir. White: I should lke to offer as Plaintiff's Ex- 
hibit Y-19 the ledger, and particularly page 184 of the 
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same, to which the witness has previously referred in his 
testimony. One further question regarding this: 

©469. Were these entries made at the time when the 
transactions which they represent occurred? 

Mr. Lyon: That is objected to as leading, grossly so; 
not redirect examination. 


A. They were, approximately. 

Mr. Lyon: Are you offering this ledger at the present 
time? 

Mr. White: Yes. 


Mro Lyon: Wt you are, lywallistate my objection to it: 
I didn’t understand you were offering it. J object to it 
on [1042] the ground it is incompetent, irrelevant and 
immaterial; that there has been no foundation laid for the 
offer; merely a self-serving declaration, and not a docu- 
ment kept in the regular course of business. 

Mr. White: The witness has testified that 

Mr. Lyon: There is no use arguing it. 


Mr. White: —the notations were made by him in his 
handwriting at the time of the transactions which they 
represent. 


(The ledger above referred to, at page 184, was there- 
upon marked by the Notary Plaintiff’s Exhibit Y-19 for 
identification. ) 


Mr. White: Anything further? 

Wie Court vis there any recross ’ 

Mr. Lewis Lyon: Yes, your Honor. I will offer the 
recross examination. There may be some particular points 
which I desire to call to your Honor’s attention, without 
reading it all, particularly the proposition on page 91, be- 
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ginning with question 475 concerning the draining of the 
unit. The question was: 
“Q. You didn’t have to wait for the water to 
drain out? 
a No: 
“Q. You just turned the machine right on? 
“A. Turned the machine right on as soon as we 
knew the water stopped.” [1043] 
Also, the answer: 
“Sometimes it took twenty minutes to defrost; 
sometimes it took fifteen minutes; whatever it took.” 


I believe anything else that is material in the recross 
examination can be referred to on argument, your Honor. 

Mr. White: In the recross examination, your Honor, 
I would like to read one question and answer which pre- 
ceded that which Mr. Lyon read. 

Mites Court: All right. 

Mr. White: 0471 on page 90: 

“Q. You have stated that before you put this 
insulating wall up here that the structure was un- 
satisfactory and you could not defrost; is that cor- 
fects 

‘fa We could defrost.) Ne wimdian tesay that. 
We could defrost, all right; but it froze the meat in 
there. It got cold in there between defrosts all the 
time. It was too cold. We didn’t want it so cold in 
the cool room, so we put in this insulation to stop 
(Hata 

Mr. White: And then we also offer the redirect ex- 
amination on page 94. 
Miter our, se llerigne 
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Recross Examination 
By Mr. Lyon: 

0470. How long was it after you said that you turned 
off the fan and the refrigerating machine, as you have 
expressed it, [1044] before you turned on the water? 

A. Oh, I would say maybe a minute. It doesn’t take 
but a moment to go downstairs and turn it; we could do 
it in a minute. 

Q471. You have stated that before you put this in- 
sulating wall up here that the structure was unsatisfactory 
and you could not defrost; is that correct? 

A. We could defrost. No; I didn’t say that. We 
could defrost, all right; but it froze the meat in there. It 
got cold in there between defrosts all the time. It was 
too cold. We didn’t want it so cold in the cool room, so 
we put in this insulation to stop that. 

0472. How long was it after you stopped the water 
before you turned the machine on again? 

A. Well, it wouldn’t be but a few minutes, because we 
didn’t want to leave the machine standing still any longer 
than we had to. 

0473. How long was it, actually? 

A. Qh, I would say a minute. 

©474. Just as quickly as you could, or didn’t you leave 
time for the water to drain out? 

A. The water would run right out. The water was 
going out just as fast as it would drip down; it went right 


» 


down the pipe and out below. There was no stoppage of 
the water: 
Q475. You didn’t have to wait for the water to drain 


out? [1045] Do ANG. 
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Q476. You just turned the machine right on? 

A. Turned the machine right on as soon as we knew 
the water stopped. When the water stopped we knew she 
was defrosted. 

0477. How long did it take the water to get out? 
That is what I am trying to ask you. 

A. Sometimes it took twenty minutes to defrost; 
sometimes it took fifteen minutes; whatever it took. 

0478. Did you ever time the period of time? 

A. Maybe not every time, but we defrost nowadays 
in about fifteen or twenty minutes. It is the same in all 
plants. It doesn’t take long. 

0479. You defrost now not by using water, do you? 

A. No, we use hot air, but even with air it takes about 
fifteen or twenty minutes to pull that air out to defrost. 

O480. You have no recollection or you never timed 
the water defrosting operation then? 

A. Well, if I did I have forgotten. It is a long time 
ago. 

O481. It is your recollection that it takes just as long 
to defrost with gas as it did for you to carry on the de- 
frosting operation that you say you performed at Yam- 
hill? 

A. We didn’t have gas. We didn’t use gas. It didn’t 
[1046] work; it didn’t defrost. 

0482. I mean at the present time where you are de- 
frosting with gas, it takes just as long? 

A. That is automatic. No, I wouldn’t say that. The 
gas, IT think, takes possibly fifteen or twenty minutes: 
maybe only ten minutes. [It comes on and off, and we 
never know that. 
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Mr. White: This line of examination is objected to as 
incompetent, irrelevant and immaterial. Any comparison 
between present-day methods of hot gas defrosting and 
the water defrosting system to which the witness has testi- 
fied is entirely irrelevant. 


Mr. Lyon: Q483. Can you say that it takes longer 
or greater or less time to defrost using hot gas than it 
does with the water? 

Mr. White: Same objection. 

A. lWcoulda tsay, 


Mr. Lyon: @484. You never timed the water? 

A. We just did it until it was done. One day it might 
take a long time, and the next day it might not take near 
as long. 

0485. How often was the Plant, detrosted using water? 

A. When we “Started A because we“had very few cus- 

0486. About once a week? Peeees, 

0487. You got a satisfactory operation of the plant 
by [1047] defrosting once a week? 

A. When we started, because we had very few cus- 
tomers. Today we have to defrost every other day, with 
the load we carry. 

O488. How often do they defrost using the hot air 
method now? A... Ol every ather das. 

0489. Every other day. They don’t have to do it any 
oftener than every other day? 

A. Oh, they might do it this kind of weather every 
day. 

0490. Do you know whether they do or not? 

A. I know they do up here at our big plant here in 
ONY Tale 
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0491. But you don’t know when they defrost down 
iene ¢ A. No, I never saw them defrost. 

Q492. You never saw then: defrost? 

A. Oh, I have seen them defrost, but what I mean, I 
am not down there during the week. I go down Sundays. 
That is the day they don’t defrost. 

0493. They don’t defrost on Sundays? 

A. Qh, they may in the morning before I get there. 

Q494. But you haven’t seen them? BX ING: 

Mire lyon: That is all: 


Redirect Examination 
By Mr. White: 

Q495. You are speaking now of the defrosting [1048] 
that you have not actually seen; that is, the present warm 
air defrosting? A. Yes, that iserichit: 

Mr. White: That is all. 

Mr. Neave: Your Honor, I was thinking about a 
recess. We could probably save time by going over until 
tomorrow morning. 

The Court: You have just two more depositions? 

Mr. Neave: I think there are three. 

The Court: Two or three depositions. All right. That 
will be your case, then? 

Mr. Neave: No, we will have two witnesses. 

inetCourt:) saxperts © 

Mr. Neave: One of them is, yes. 

The Court: All right. We will recess until 10:00 
o'clock. 

(Whereupon, at 4:35 o'clock p. m., September 24, 1946, 


an adjournment was taken until 10:00 o’clock a. m., Sep- 


tember 25, 1946.) [1049] 
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Los Angeles, California, September 25, 1946, 10:00 
o clock A. M. 


The Corts) Sits wparte: 


The Clerk: No ex parte, your Honor. Further trial. 
The Coutts or receed: 


Mr. White: At this time we offer the direct examina- 
tion of C. W. Eustice. and from that direct examination 
we have certain excerpts for reading into the record. 


The Court: Very well. 


Mr. White: First with reference to the matter of 
temperature conditions, page 103, starting with Question 
68 : 

“Q68. Do you know what was the temperature in that 
room during the time the water defrost system was in 
use? 

“A. I couldn't state that I know exactly, but we try 
to maintain it below ten above zero.” 

The Court: What is that room? 

Mr. White: The preceding question, 66, your Honor, 
identifies that room as the locker room. 

The Court: Now let me see if I understand the testi- 
mony up to now. 

There are three rooms: there is the chill room, the 
locker room and the compartment where the freezing unit 
was. 

Mr. White: That is correct, and we are here speaking 
of the temperature conditions existing in the locker room. 

“Q69. Do you know whether you succeeded in main- 
taining [1054] it below ten? 


“A. I know we did. 
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“Q70. How do you know? 

“A. Well, because I watched it every day. 

“O71. Did that temperature condition exist while the 
water defrost system to which you have referred was in 
use? 

eve liacdid.”” 

Now relative to the time that the water defrost was 
installed, referring to pages 105 to 109, starting at 
Question 82 on page 105: 

“O82. Did you use any other defrosting means for 
that Carrier unit during that time? 

2 No. 

“O83. Mr. Eustice, do you have any record here that 
will show when lockers in the locker room at the time 
the water defrost system was first used were made avail- 
able to your customers? 

eee VCs. 

“O84. Will you produce that record, please. First, 
will you state what is the book which you have now 
opened. 

“A. Well, it is a book containing the rentals of lockers 
which we have here. 

“O85. By whom were the entries made in this book? 

“A. They were kept by me. 

“O86. Solely? [1055] 

ee iy. ayes. 

“O87. The entries are in your handwriting? 

me Ves sit, 

“O88. Where has this book been in your possession? 

“A. Right here in the store. 

“O89. For how long? 

pe 1936. 
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“Q90. And in your custody? 

“A. Yes, sir. 

“Q91. Referring to the book, will you indicate typical 
entries showing your making available to customers lock- 
ers in the locker room. 

“A. Well, this particular locker here, No. 20, George 
Mayhew. 

"QOO2 You are tow reterring to page WZ of the bool? 

“hs locker Nos 20, He had originally sisned up, on 
which he got a credit of a dollar for signing up. And 
that locker at the time was an eight-dollar locker, and he 
put merchandise into the locker at that time.” 

The court’s attention is directed to the fact that we are 
here referring to Exhibit 20. 

Mr. Lewis Lyon: Where are you referring to Exhibit 
ZF 

The Court: Yes, | have it. Pace Us4. 

Wait a imnute, Pace 12 of this other book, George 
Mayhew, is that right? [1056] 

Mr. White: That is correct. 

The Court: Very well. 

Mr. White: Continuing: 

‘O93. On what date was that? 

“A. That was November 21, 1936, at which time he 
also paid the locker rental. 

“Q94. Do you have other similar entries? 

“Po Nes. | can-take this one here om pace G3, On 
November llth, that is when the locker was installed, 
and it weecharged against themparty, Bb. i Eavehhin, 

“O95. November, 1936? 

“A, Yes. But he paid for the locker in January: 
January 22, 1937: 
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“Q96. What do you mean, that he paid for the locker 
then? 

“A. He paid for the rental of the locker. 

“Q97. Does anything in that entry indicate that the 
customer was actually then using the locker? 

1 ES 

“Q98. As of what date? 

fe iaunary 22, 1937. 

“O99. Will you find one or two more entries, please. 

“A. Well, here is a locker on page 88. The locker 
renter was J: S. Perkins, and he purchased the locker in 
January 1, 1937, and he paid for it on January the 21st, 
hear. 

“Q100. Do the payment dates have any significance 
with [1057] relation to the actual use of the lockers con- 
taining food? 

“A. Well, it is pretty hard to say, a question of that 
kind. But nobody is going to put up any money unless 
they use a locker, and I am sure that everybody, when 
fie, paid this locker rent here on Jantary 21) 1937— 

“OICh You are referring to Mr) Perkins tow: 

“A. Yes. He had some kind of merchandise to be 
frozen in the locker. 

“Q102. Then was it or was it not your regular custom 
to make and receive these rental charges at the time the 
lockers actually went into use? 

“A. Yes. We collected the money at the time that 
they took possession of the locker. 

“Q103. When were the transactions in this book en- 
tered by you, the various entries which we see? 

“A. Every month we would make charges against 
the locker and also enter the credits. 
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“Q104. You personally made those entries? 

Gen es. 

“Q105. Is it true that the book contains entries of a 
generally like character for various customers? 

“A. For all customers. 

“QO106. For all customers who used the locker room; 
is that correct? 

ree Whareis cortcer (1055) 

“O07. 2i the time these entries to@which yo reter 
were made, what defrosting system, if any, was used in 
the Carrier unit? 

“A. The water system was used, as far as I know, at 
the time that I pointed out these items. 

“Q108. You were here all the time? 

“A. Yes, I know that they were used. 

“Q109. When you say “they were used’— 

“A. Iam referring to the lockers that I spoke of here, 
those three lockers that I spoke of, the water system was 
in use. 

“Mr. White: I wish to have this book to which the 
witness has just referred, and which is indicated on its 
binding as ‘Ledger,’ marked for identification as Plain- 
tiff’s Exhibit Y-20. 

“(The document referred to was marked Plaintiff’s Ex- 
hibit No. 20 for identification. )”’ 


That is all. 


Mr. Lewis Lyon: We will offer the cross examination 
ot Mire Mitsiiee. ‘Phere are certain points: te ahich | de- 
sive to cireet fhe courts attention particularly, first of 
which appears on page 110, and I read beginning with 
Question 114, with this explanation: Prior to the time 
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that Mr. Eustice took the stand I called at this so-called 
Yamhill locker room and talked with Mr. Eustice, to- 
gether with Mr. Jarvis. [1059] 

“Q114. Isn’t it a fact that you told me yesterday that 
the reason you changed this system over to the hot air 
was because the water defrost was unsatisfactory? 

“A. This is the reason I told you that— 

POlls First, you told me that didnt von: 

pe eet § eect along here. 

SOG 9 ves; but first you told me thar: 


bees ves, | said it was tnsatstactom. 


Continuing with Question 147 on page 115: 

“QO147. 1 wail put the question this way: Isnt it a 
fact, Mr. Eustice, that you told Mr. Jarvis and myself 
yesterday that you did not pay for this system until after 
it was converted to a hot air system for defrosting? 

“Mr. White: Just a moment, counsel. When you say 
‘this system,’ what system do you mean? 

“Mr. Lyon: I mean this locker system, the whole sys- 
Resell 

“Mr. White: Are you including the refrigerating 
equipment ? 

flip ieyon: Yes. 

“Nr. White: Ail the refrigerating equipment? 

ite igyon: Whe Carrier wit. 

“Mr. White: As it exists today? 

“Mr. Lyon: As it exists today. 

“A. We didn't pay for this system until we were satis- 
fied that the Carrier system that we had installed here 
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main- [1060] tained the right temperature. As far as the 
water system was concerned or the hot air was concerned, 
that didn't enter into the thing. It was just a matter Of 
paying for the refrigeration system that I told you yes- 
terday. 

“O148. Well, you told me that you didn’t pay for it 
because it was unsatisfactory, and then you told me that 
it became satisfactory when it was changed over to a hot 
air system; isn’t that correct? 

“A. I told you it was a better system after. I never 
told you it wasn’t a good system before. 

“Q149. You told me it was unsatisfactory? 

“A. It was unsatisfactory, yes.” 

That is all the part or the cross “examimation that I 
desire to call to your attention. 

Mr. White: I would like to read from the cross ex- 
amination on page 114, starting at Question 144: 

“QO144. It is also true, Mr. Eustice, that you told me 
yesterday that you never paid for this system because it 
was unsatisfactory; isn’t that correct? You told me and 
Ma. iy Jarvis down here thaty 

“A. I said we didn’t pay for the system until we 
thought it was in workable order. 

“O145. That is, you didn’t pay for it until after it was 
changed over to the hot air system? 

MA. No Ne, 1 didut say that...| LOGI] 

“Q146. Isn’t that true? 

“A. No, it was paid before.” 


vs. York Corporation, a Corporation 831 


(Deposition of C. W. Eustice) 


I now offer the redirect examination and will read start- 
ing at the bottom of page 116, Question 154: 

“O154. Will you explain fully what you mean in stat- 
ing that the system was not satisfactory. 

“A. Well, when we defrosted with the water it would 
take off the frost on the coils, all right, but it would leave 
a film of water on it, and then we would go back into 
operation and it would freeze that film of water on the 
coils, and in a short time it would rebuild up again.” 

That is all. 


The Court: While you are on these depositions, I do 
not recall whether or not there was anything read into 
the record yesterday indicating the time when the in- 
sulated wall was built around the refrigerating unit. 

Mr. Lewis Lyon: There isn’t anything in the record 
to establish it, your Honor. 

The Court: I remember the man who was testifving 
who did not remember when it went out. 

Mr. Lewis Lyon: There isn’t anything that was testi- 
fied to as to when it went in. 

The Court: Indicating it was soon or some time? 

Mr. White: That is correct. your Honor, shortly 
ater. 

The Court: Shortly after the unit was installed. I 
got [1062] the impression—I do not know whether it is 
right—that that was done before he made the final pay- 
ment. Now I do not know whether there is anything in 
the record to substantiate that or whether 1 am drawing 
Ant ierenice, 

Mr. White: We will clarify that, your Honor. 
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Cy EUSMes 


was thereupon produced as a witness in behalf of the 
plaintiff herein and, having been first duly sworn by the 


Notary Public, was examined and testified as follows: 


Direct Examination 
By Mr. White: 


Ql. Mr. Eustice, you are a resident of Yamhill? 
Le NES. 


QO2. For how long have you been residing in Yamhill? 

A. Thirty-six years. 

O3. Is it time that you are associated with Fred 12 
Trullinger in the business of operating the store and 
locker plant in which we are present here today in Yam- 
hill? Pe atid; 

O4. For how long have you personally been engaged 
in the operation of the premises and in what capacity? 

AS Well, “since 1917 I have” been inanacer of the 
Stone. 

O5. You have been the manager of it? 

Boe Yess (1063) 

Q6. Have you had anything to do with the equipment 
installed in the plant? Poe ayes. 

Q7. Have you had anything to do with any refrigera- 
tion equipment here installed? ome Ves esr 

O8. What has been your famliarity with such equip- 
ment? 

A. What do you mean by that, Mr. White? Whether 


I know anything about refrigeration? 
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Q9. No, I mean who has supervised the maintenance 
and operation of this equipment. 

A. Well, I have supervised the maintenance, but put- 
ting it in, why, it was a joint proposition between Mr. 
Trullinger and me. 

O10. With what regularity have you been here on 
the premises since 1917? . 

A. Practically every day and Sundays. 

Qll. Does this plant have a locker room? 

A. Yes, sir. 

O12. It now contains approximately how many in- 
dividual lockers? A. Practically toum nundred: 

@ls2 ls there a Carrier diffuser uit in tian poem: 


A. Yes. 


O14. Do you have a pre-cooling or chill room? | 1064] 
Poe es: 


@loe is it a fact that 1t is dinecth adjacentai@ the 
locker room? A, Yes, 

Mr. Lyon: I think we ought to let the witness testify. 
I object to the leading character of the examination. 


By Mr. White: 

O16. Mr. Eustice, have you in past years used a sys- 
tem employing the Yamhill city main water for defrosting 
coils in this Carrier diffuser unit? 

Mr. Lyon: That is objected to as leading: grossly so. 

PY Coessit. 

By vr VV inte: 

O17. Where was this Carrier unit when the water 
defrosting system and equipment was used? 

A. It was in the pre-cooler. 
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Q18. How many different systems, if you know, have 
you employed here using water for defrosting the coil in 
this Carrier unit? 


Mr. Lyon: That is objected to as leading. 
A. Just-one. 


By Mr. White: 

Q19. That is the sole water defrosting system that has 
been in operation here; is that true? 

Mr. Lyon: Same objection. [1065] 

ux, eS: 


By Mr. White: 
Q20. Is that system still in use? Ae NO sie 
Q21. Are all the parts of that water defrosting equip- 
ment still in existence? 
Mr. Lyon: That is objected to as leading. 
A. I don’t know. 


By Mr. White: 

Q22. Do you know whether the system was disman- 
tled? Aine OES. 

Q23. Do you know whether there are certain remain- 
ing parts here in the plant? 

Heme ores, thee is: 

Q24. Do you know where any other of the dismantled 
parts were put? 

A. Well, they were stored in the basement and later 
disposed of. 

Q25. Do you know what happened to them? 

A. Well, Mr. White got the handle, a part of the 
gear, or some part of it. 
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026. Do you know of the existence today of any 
other parts other than what may still remain here and 
the part to which you just referred? 

me 1 do not. [1066] 

O27. Is it a fact that in April of this year you per- 
mitted and directed Messrs. Hulse ,Broms, Trullinger and 
myself to search for all missing parts in the basement? 

Mr. Lyon: That is objected to as leading and calling 
for hearsay testimony. Certainly the defendant and 
cross-complainant was not here at any such purported in- 


spection. 

A. Yes, sir. 
By Mr. White: 

O28. Is it a fact that in your presence the search was 
made by the parties named in the preceding question, and 
that I showed you a short piece of pipe, one end of which 
was pivotally connected to an elongated metal strip with 
a handle on its end? 


Mr. Lyon: That is objected to as grossly leading. 
ioe Ves, sir, 
By Mr. White: 
029. Have you personally searched for any missing 


parts of that system? 
A. Yes, on April 3rd. That was the only time. 


Q30. Did you find any parts other than those to which 


I have referred? A. I did nee 
O31. Do you know Mr. Anton Broms? 
ie es, Sir, 


Q32. When he installed this plant, in 1936? [1067] 
A. In 1936, when he installed this plant. 
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O33. When you say “installed this plant’ you mean 
what? A. This locker system. 

O34. And by the locker system you mean generally 
what component parts? 

A. Well, the motors and compressors and everything; 
the Carrier and blowers and water defrosting. The whole 
thing in general. 

O35. Did Mr, Broms have any connection with that 
work? A. What do you mean? 

Q36. The installation to which you referred. 

A. Yes, he had charge of it. 


O37. Was he here on the premises? 


A. He was. 
Q38. Do you know Mr. C. W. Hulse? 
Faw” Yes, sit: 


O39. When did you make his acquaintance? 

A. When he sold us the equipment. 

O40. The equipment being the refrigeration equip- 
ment here? A. The Carrier system. 

O41. When was your first knowledge of the water 
defrosting equipment to which you have previously re- 
ferred? A. When it was put in, you mean? 

O42. Yes. 

A. When we installed the system. It was installed at 
[1068] the time we put in the system. 

043. Were Messrs. Broms and Hulse connected with 
the installation of that system? ; 

Mr. Lyon: That is objected to as leading. 

A. Hulse was the salesman. He had no active part in 
it. Broms installed it. 
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O44. But was Mr. Hulse present here at the time? 

A. He was here at different times while the system 
was in use. 

O45. And what about the time of its first installation? 

A. Well, I imagine it would be in October. 

O46. No, I mean was he here at the time of its first 
installation? Pee cs: 

O47. Mr. Eustice, I show you a photograph marked 
Plaintiff's Exhibit Y-18 for identification and ask you if 
you are familiar with what is there shown. 

eee es, | recognize that. 

O48. What is it, please? 

A. Well, the Carrier system, food lockers and the 
turkey. 

O49. Is that the Carrier unit now in the locker room? 

A. Yes, sir. 

O50. Will you explain your familiarity with that tur- 
key? 

Mr. Lyon: That is objected to as immaterial, abso- 
lute- [1069] ly. 

A. Well, that turkey was frozen in our locker system 


as one of the first products that we froze, and I marked 
it on November the 11th, 1936. 


By Mr. White: 

O51. Is that the date which appears on the label in 
the photograph? Ae CS 

O52. Is that the turkey now in the locker room? 

A. Yes, sir. 

053. And is that dated label now on the turkey? 

A. Yes, sir. 
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054. Who placed the turkey in the room? 

A. I did. 

O55. You did? A, Yes; Sie 

Q56. Where has it been since November 11, 1936? 

A. It has been in our locker room. 

Q57. Constantly? 

A. All with the exception of a month. 

Q58. And where was it then? 

A. It was in Amity, when Mr. Trullinger’s son in- 
stalled a locker system down there. We took it down 
there to show the keeping of the locker system. 

Q59. Did you take it down there? [1070] 

A. Yes, I took it down. 

Q60. Did you bring it back? 

A. No. Mr. Lorenzen brought it back the man that 
had charge of the locker system at Amity. 

Q61. Do you recognize the writing or printing on 


that tag? paced alot 

Qo2. Is that yours? ie 7 eS, sir. 

063. Will you describe the condition of that turkey 
today? 


Mr. Lyon: That is objected to as calling for mere 
opinion evidence; incompetent, irrelevant and immaterial. 

A. Well, the turkey is dried out some, but it still holds 
its shape and body as we put it in there. 

Q64. During your operation of this locker plant have 
you had occasion to observe the keeping qualities of the 
room? Pepe Nes: sir, 

Q65. And you have inspected meat and produce that 
has been maintained in the locker room? 

A Yessir 
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066. Mr. Eustice, approximately what is the tempera- 
ture in that locker room today? 

A. Well, it is a little less than ten; probably nine de- 
erees. 


Q67. Fahrenheit? [1071] yes 

O68. Do you know what was the temperature in that 
room during the time the water defrost system was in 
use? 

A. I couldn’t state that I know exactly, but we try to 
maintain it below ten above zero. 

Q69. Do you know whether you succeeded in main- 
taining it below ten? A. I know we did. 

Q70. How do you know? 

A. Well, because I watched it every day. 

Q71. Did that temperature condition exist while the 
water defrost system which you have referred was in 
use? eit did, 

Q72. And is it true or not that it so existed through- 
out the time that water defrost system was in use? 

A. Yes, sir. 

Q73. What type of defrosting system do you now 
employ? A. Warm air. 

Q74. Can you give me your general recollection as to 
the least time within your memory that that water defrost 
system remained in operation here? 

Mr. Lyon: That is objected to as not a proper method 
of proof; incompetent, irrelevant and immaterial. 

A. T feel that it was in there over a year. Whether 
it was in a year and a half or—I am sure it was in there 
over a year. [1072] 
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Q75. With relation to November 11, 1936, the date on 
the turkey, what is your recollection of the length of time 
of its operation following that date? 

Mr. Lyon: That is objected to as leading; grossly so. 
Also assuming a fact not in evidence. 

A. I didn’t follow you on that question. 


By Mr. White: 

Q76. Am I correct in recalling your former statement 
that the water defrost system was in operation on the date 
carried by the turkey label? 

Mr. Lyon: That is objected to as leading; grossly so. 

A. Yes, sir. 

Mr. Lyon: And assuming a fact to which the witness 
has not testified. 

A. Yes, sir; it was in operation at that time. 


By Mr. White: 

Q77. Do you recall whether the water defrost system 
was completely installed then? a, Lt -was: 

Q78. Was it then, in so far as your regard for the 
system was concerned, or was it not a satisfactory opera- 
tion? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

A. It defrosted the system all right. 

By Mr. White: 

Q79. Then following that time, November 11, 1936, 
what [1073] is your best recollection as to the least time 
beyond that date that the water defrost system remained 
in operation? 

Mr. Lyon: Objected to as already asked and answered. 

A. Jain stire it was im there a year. 
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O80. Following that date? 

A. Following that date. 

O81. And during that year did the water defrost 
system operate satisfactorily? 


Mr. Lyon: Objected to as calling for a conclusion 
of the witness. 

Mr. White: You may answer. 

A. As far as defrosting, it was satisfactory. 

O82. Did you use any other defrosting means for that 
Carrier unit during that time? A No: 

O83. Mr. Eustice, do you have any record here that 
will show when lockers in the locker room at the time the 
water defrost system was first used were made available 
to your customers? Ze ces) 

O84. Will you produce that record, please. First, 
will you state what is the book which you have now 
opened. 

A. Well, it is a book containing the rentals of lockers 
which we have here. [1074] 

O85. By whom were the entries made in this book? 

A. They were kept by me. 

O86. Solely? A. Only, yes. 

O87. The entries are in your handwriting? 

A. Yes, sir. 

O88. Where has this book been in your possession? 

Pee wicit tere in the stere: 

Q89. For how long? PX WER IGy, 

O90. And in your custody? Pua Yes. Sir. 
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O91. Referring to the book, will you indicate typical 
entries showing your making available to customers lock- 
ers in the locker room. 

A. Well, this particular locker here, No. 20, George 
Mayhew. 

O92. You are now referring to page 12 of the book? 

A. Locker No. 20. He had originally signed up, on 
which he got credit of a dollar for signing up. And that 
locker at the time was an eight-dollar locker, and he put 
merchandise into the locker at that time. 

Q93. On what date was that? 

A. That was November 21, 1936, at which time he 
also paid the locker rental. [1075] 

094. Do you have other similar entries? 

A. Yes. I can take this one here on page 83. On 
November 11th, that is when the locker was installed, and 
it was charged against the party, B. F. Laughlin. 

Q95. November, 1936? 

A. Yes. But he paid for the locker in January, Janu- 
amy, 22, 1937. 

Q96. What do you mean, that he paid for the locker 
then? 

A. He paid for the rental of the locker. 

Q97. Does anything in that entry indicate that the 
customer was actually then using the locker? 

Pa Ves: 

Q98. As of what date? A Jamuainy 22, 1937, 

O99, Will you find one or two more entries, please. 

A. Well, here is a locker on page 88. The locker 
renter was J. S. Perkins, and he purchased the locker in 
January 1st, 1937, and he paid for it on January the 21st, 
1937. 
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Q100. Do the payment dates have any significance 
with relation to the actual use of the lockers containing 
food? 

A. Well, it is pretty hard to say, a question of that 
kind. But nobody is going to put up any money unless 
they use a locker, and I am sure that everybody, when they 
paid this locker rent here on January 21, 1937— 

Q101. You are referring to Mr. Perkins now? [1076] 

A. Yes. He had some kind of merchandise to be 
frozen in the locker. 

Q102. Then was it or was it not your regular custom 
to make and receive these rental charges at the time the 
lockers actually went into use? 

Mr. Lyon: That is objected to as leading. 

A. Yes. We collected the money at the time that they 
took possession of the locker. 

Q103. When were the transactions in this book en- 
tered by you, the various entries which we see? 

A. Every month we would make charges against the 
locker and also enter the credits. 

Q104. You personally made those entries? 

ee cS: 

OlOs 5s tt true that the book contamiswentrics of a 
generally like character for various customers? 

A. For all customers. 

Q106. For all customers who used the locker room; is 
iiatcorrect ¢ A. That ieecomrcer, 

O107. At the time these entries to which you refer 
were made, what defrosting system, if any, was used in 
the Carrier unit? 
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Mr. Lyon: Objected to as calling for a conclusion of 
the witness. [1077] 

A. The water system was used, as far as I know, at 
the time that I pointed out these items. 

Q108. You were here all the time? 

A. Yes, I know that they were used. 

Q109. When you say “they were used’”— 

A. Iam referring to the lockers that I spoke of here, 
those three lockers that I spoke of, the water system was 
in use. 

Mr. White: I wish to have this book to which the 
witness has just referred, and which is indicated on its 


binding as “Ledger,” marked for identification as Plain- 
tiff’s Exhibit Y-20. 


(The ledger above referred to was thereupon marked by 
the Notary as Plaintiff's Exhibit Y-20 for identification, 
and the same is attached to and made a part of this de- 


position. ) 


The Witness: There may be things in there that I 


would like to keep. 


By Mr. White: 
Q110. You are referring to the loose sheets? 
A. The loose sheets. 


QOlii. Are those sheets any part of the transactions 


to which you Have referred ? A. No. 


Mr. White: You may cross examine. [1078] 
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Cross Examination 
By Mr. Lyon: 

Q112. Mr. Eustice, you changed over this system to 
the present hot air system, did you not? 

A. Yes, sir. 

Mr. White: What does counsel mean by “this sys- 
fetta £ 

Mr. Lyon: This so-called water defrost system. 

Q113. When was that done? 

A. Well, I can’t recall, but it was in 1937 or the first 
Hert ot 1938. 

O114. Isn’t it a fact that you told me yesterday that 
the reason you changed this system over to the hot air 
was because the water defrost was unsatisfactory ? 

A. This is the reason I told you that— 

Q115. First, you told me that, didn’t you? 

me Mets get along here. 

Q116. Yes, but first you told me that? 

A. Yes, I said it was unsatisfactory. 

Ol All rigit. A. All right. 

Q118. Now during the time that this was changed 
over how long did it take to change this system to a hot 
air system and move the Carrier unit from the chill room 
over into the locker room? How long did it take to 
change over to the hot air system? [1079] 

A. Well, I think it would take maybe four or five 
days. 

Q119. And what means did you use to maintain the 
locker room temperature during that period of change- 
over? 

A. Our insulation is so that we didn’t make any 
change at all. 
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Q120. How much did the temperature of the locker 
room raise during that period of four or five days that 
this change-over was being made? 

A. Probably ten degrees. 

(2 eee Only ten desrees: Lue es, 

Q122. Up to what? i Upetotwenty. 

Q123. You measured it, did you, at that time? 

A. Well, I could watch it, yes. 

Q124. You watched the temperature, and it only raised 
ten degrees? A. Ten degrees. 

Q125. How big is that room? 

a Acouldn © tell yourexacth, 

Mr. White: Just a moment. Let’s have the witness’ 
answer. 

Mie Lyons “Wecouldit tell yor. 

Mr. White: Did you not use the word “exactly”? 

A. I couldn’t tell you—well, that is as far as I [1080] 
went on that question. 

ByeMr Lyon: 

Q126. Do you know what the water pressure is on 
the water system here? 

A. About sixty-five pounds. 

Ol2Z7 What is, dunme 19367 

A. Just the same. 

Q128. Just the same. The basement of this store is 
used as a general storage place for merchandise, is it not? 

A. Yes, sir. 

Q129. What kind of merchandise have you kept in 
there during 1936 and at the present time? 

A. We have kept hardware and groceries. 

Ols0. Ao ceneralserecery liner 

A. General grocery line. 
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QO131. Including cereals, and so forth? 

A. Never carried cereals—anything that wouldn't 
take moisture up. We carried some canned goods, soaps, 
but no cereals. 

132. What else: 

A. And hardware, building paper—I guess that 
would cover it all—pipe, steel pipe, galvanized pipe. 

QO133. Bottled goods? 

A. Some bottled goods; syrups, probably. 

0134. Any barreled goods? [1081] 

A. Vinegar and oil. 

OlGs. Any other barreled goods? 

A. No, not that I know of. 

Mr. White: You are speaking now of storage in the 
basement ? 

(ie lyous Phat is richt. 

Q136. How many lockers would you say were rented 
during this period of time when the unit was being de- 
frosted with water? 

A. About two hundred fifty. 

Ois7e= Murine the entire period@or tine; 

Eeees, 

Q138. You had records of food spoilage during that 
time, did you not? A. 1 never did 

O139. You never had any? 

A. Never had any at any time. 

Q140. Never had anything spoil in the locker? 

A. Not in the locker; no. 
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Q141. It is your recollection that this water defrost 
system was installed at the time the system was originally 
ile we Wearttat corrects 

A. No. They installed a gas system to defrost, but 
they figured that it didn’t work, and I didn’t know how 
or why or when—how it was worked, but before we put 
in any [1082] merchandise the water system was in- 
stalled. 

Mr. White: May I interrupt to clarify that answer. 


Ol42, When “you say “they,” Mr Eustice, “they 
figured” — A] J imean ihe engineers. 


By Mr. White: 
Q143. The people putting it in? 
A. The people putting it in. 

By Mr. Lyon: 

O144. It is also true, Mr. Eustice, that you told me 
yesterday that you never paid for this system because it 
was unsatisfactory; isn’t that correct? You told me and 
Mr. Hy Jarvis down here that? 

A. I said we didn’t pay for the system until we 
thought it was in workable order. 

Q145. That is, you didn’t pay for it until after it was 
changed over to the hot air system? 

Ae VNo.. Wo, Ivdidivt say that 

Q146. Isn’t that true? 

A. No, it was paid before. 

Mr. White: Just a moment. When you say “this 
system” are you referring to— 

Mr. Lyon: To the entire locker system. 

Mr. White: Are you referring to the system employ- 
ing water for defrosting? 
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iiteeoyou: We are reterrnme ao pune semine stocker 
system. [1083] 


Mr. White: Counsel will have to clarify the question, 
then, because the witness has testified that different equip- 
ments were installed during the entire period of use of 
this locker room. Now are we referring to the time 
when the water defrost system was in or are we referring 
to a time when warm air was used for defrosting? 

By Mr. Lyon: 

O47. 1 will put the question this way: Isnt it a 
fact, Mr. Eustice, that you told Mr. Jarivs and myself 
yesterday that you did not pay for this system until after 
it was converted to a hot air system for defrosting? 

Mr. White: Just a moment, counsel. When you say 
“this system,’ what system do you mean? 

Mr. Lyon: I mean this locker system, the whole sys- 
perl, 

Mr. White: Are you including the refrigerating 
equipment ? 

Nie ievon; Yes. 

Mr. White: All the refrigerating equipment? 
Mipeievon Ihe Cartier anit. 

Mr. White: As it exists today? 

iMigelevom: 9/5 it exists today. 


A. We didn’t pay for this system until we were satis- 
fied that the Carrier system that we had installed here 
maintained the right temperature. As far as the water 
system was concerned or the hot air was concerned. that 
didn't enter into [1084] the thing. It was just a matter 
of paying for the refrigeration system that I told you 
yesterday. 
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Q148. Well, you told me that you didn’t pay for it be- 
cause it was unsatisfactory, and then you told me that it 
became satisfactory when it was changed over to a hot 
air system; isn’t that correct? 

A. I told you it was a better system aiter. I never 
told you it wasn’t a good system before. 

Q149. You told me it was unsatisfactory? 

A. It was unsatisfactory; yes. 

Q150. Do you know a man by the name of Bud 
Sprague, also in the refrigeration business? 

A. No, I don’t think so. 

Olsl. You never met hime 

A. Not as I know of. 

Q152. On this job? Aeeolmcan t recall” im: 

Me, Lyon” ‘That ts all: 


Redirect Examination 


By Mr. White: 

QO153. Mr. Eustice, did you, in answer to Mr. Lyon’s 
question, yesterday say to him that the water defrost 
system which, as you have testified, was used here in the 
plant, and according to your testimony starting in 1936 
and thereafter, did you tell him that that water defrost 
system was not [1085[ satisfactory? 

Mr. Lyon: That is objected to as leading: grossly so. 

A. I may have told him that it was not satisfactory, 
but I didn’t go any further in telling him, because there 
was other details to the fact why it was not satisfactory. 

Q154. Will you explain fully what you mean in stating 
that the system was not satisfactory. 

A. Well, when we defrosted with the water it would 
take off the frost on the coils, all right, but it would 
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leave a film of water on it, and then we would go back 
into operation and it would freeze that film of water on 
the coils, and in a short time it would rebuild up again. 

Q155. Did you personally observe the film of water 
on the coils? Ao) Sine: 

Q156. Did you personally observe the result of the 
water defrosting operation or the condition of the coil 
after water defrosting? Pa Slee 

Q157. Before water defrosting, I take it, there was 
eimaccmmiilatton ot ice on the coil or irest: 

Mr. Lyon: Objected to as leading. 

A. It would be iced, and also it would not take the 
frost off of the coils. 


Q158. Just a moment. My question was 


[1086] 

Mr. Lyon: Just a moment. Let the witness finish 
his statement. 

The Witness: All right. You fellows get together 
on that. 

Mr. Lyon: Go ahead and proceed with what you 
were stating. 

Mr. White: I move to strike the answer as not re- 
sponsive to the question. 

Mr. Lyon: You can’t move to strike your own wit- 
ness’ answer. 


By Mr. White: 

O159. Mr. Eustice, in order to clarity this) did vou 
personally observe the condition of the coil just before 
you started to water defrost? Aiealick 

©160. How did that coil appear? 

A. Covered with frost. 
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Q161. To what degree? 

A. Well, there were fins to allow the air to go 
through, and that would practically close those air ducts 
through there. 

Q162. Do you know whether that same coil is now 
in the Carrier unit? A.” At eels: 

Q163. Did you observe the condition of the coil after 
the water defrosting? 

A. You mean with the water system? [1087] 

Q164. Yes. ep cs 

Q165. How did it then appear? 

A. Well, it would take off the frost and the ice par- 
ticles and bring it down to the coil, the bare coil, with 
the exception of a film of water that would stand on the 
coil. 

Q166. While the equipment employed this water -de- 
frost system to which you have referred, did the system 
at any time fail to maintain the locker room temperature 
as you have described them previously in your testimony? 

A. No, it always maintained our temperature. 

Q167. Was the system then satisfactory from the 
standpoint of maintaining the desired locker room tem- 
perature? 

Mr. Lyon: That is objected to as leading; grossly so. 

A. Yes, it was satisfactory as far as defrosting was 
concerned. 

Q168. I referred to the maintenance of the locker 
room temperature at the proper degrees. ON es, 

Mr. White: That is all. 

Mr. Lyon: That is all. [1088] 
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Mr. White: I will read into the record a stipulation 
entered into between counsel concerning the photographic 
exhibits: 

“Tt is stipulated that Mr. Clifford G. Schultz, if called 
and sworn as a witness, would testify that in August, 
1945, he was a resident of Portland, Oregon, and was 
employed as a photographer by the Photo Art Commer- 
cial Studios at 420 Southwest Washington Street, Port- 
land, Oregon; that on August 21, 1945, he, accompanied 
by H. Calvin White, went to the Trullinger & Eustice 
Locker Plant at Yamhill, Oregon, and there took the pho- 
tographs identified in Plaintiff's Exhibits Y-14, Y-15. 
Y-16, Y-17, and Y-18, and that he observed the prints 
of the photographs that were made in said Photo Art 
Studios on that same day.” [1089] 


Mr. Lewis Lyon: Where were you reading from? 

Mr. White: I was reading from the Hulse deposition 
which sets that out. That was on page 43. 

Mr. Lewis Lyon: That stipulation was entered into. 

The Court: Approved. 


Mr. White: <A second stipulation, appearing on page 
241 of the record following immediately before the no- 
tary’s certificate: 

pitas stipulated that Mr. 5. CoE @anitheat called and 
sworn as a witness, would testify that he is and has been 
the owner and manager of the Congress Hotel at 1024 
S. W. Sixth Street, Portland, Oregon, since before 1937 
to the present, and that throughout that time all records 
of the hotel have been in his charge; that today he pro- 
duced from those records two original registration cards 
of the hotel, offered and marked Plaintiff’s Exhibits Y-26 
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and Y-27 for identification, both bearing the dates Octo- 
ber 7, 1937, and Exhibit Y-26 the handwritten names 
R. A. Masterson and Sam Jackson, and Exhibit Y-27 
the names Mr. and Mrs. C. W. Hulse, Brown-Johnston 
Company; that the custom of the hotel has been to re- 
quire its guests to sign all such registration cards, and 
that these exhibits, Y-26 and Y-27, are records of the 
hotel kept in the regular course of its business.”’ 


The Court: Approved. 

Mr. White: At this time we will offer Plaintiff’s 
[1090] Exhibits Y-4, Y-5, Y-6, Y-7, Y-8, Y-9, Y-14 
through and including Y-22, Y-24, Y-26, Y-27. 

The Court: That is Y-4,) 5.6, 775, 9? 

Mr. White: Then 14 through 22. 

The Court: They are admitted. 


(The documents referred to were received in evidence 
and marked Y-4, Y-5, Y-6, Y-7, Y-8, Y-9, Y-14 through 
Y-22 inclusive respectively Plaintiff's Exhibits. ) 


(Note: Plaintitts Exhibits Ness -4 to Y-9, Y-14 
to Y-20 and Y-22 will be found in the Book of Exhibits 
ae paces i226 :to 1225,1231 tol 2zs7 and 1235, | 


The Court: What else? 
Mr. White: Y-24. 
The Court: Admitted. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit Y-24.) 


[Note: Plaintiffs Exhibit No. Y-24 will be found in the 
Book of Exhibits at page 1239. ] 
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Mr. White: Then Y-26 and Y-27. Those have been 
referred to in the stipulation. 

Whe Court: The materiality ot 26 and 27 does not 
yet appear. 

Mir, White: No, that is correct, but I beliete it wall. 

iime Court: They are all adumitedeexcep: these 170: 
Do you raise the objection as to the materiality, to those 
two hotel registrations? 

Mr. Lewis Lyon: They have not been shown to be 
material yet, your Honor. 

The Court: I thought maybe you waived your ob- 
qecuan. 

Mr. Lewis Lyon: No, I think the offer is premature 
until there is some materiality shown as to those slips, 
and I [1091] object on that ground. 

The Court: All right. The others are admitted as I 
have indicated. [1092] 

Mir. Lyon: I understand you are not offering any of 
the deposition of Mr. Postlewaite, counsel? 

Mr White: Not at this time. 

Mieilyon. Are you goile to Oiler it at any time: 

Mr. White: No. 

Mr. Lyon: I think in order to get the full facts be- 
fere the court, it is material to offer sa portiom of that 
deposition. 

I will at this time offer the cross examination of Mr. 
Postlewaite. 

Mr. Postlewaite was a witness called on behalf of the 
plaintiff. He was an ex-employee of the Electrical Prod- 
ucts Corporation. At the time he was called he was 
doing business under the name and style of Western 
Engineering Company in Portland. He was an engineer, 
had been an engineer for the Electrical Products Cor- 
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poration and testified as to his experience with this so- 
called Trullinger & Enustice installation at Yamhill, 
Oregon. 


The testimony that I desire to refer to shows several 
things: One, as brought out by the following testimony, 
that because of the positioning in use of this so-called 
Carrier diffuser unit the temperature always raised above 
freezing, so that there was no freezing problem when or 
if the device at any time worked satisfactorily, but he also 
testifies as to the difficulties that they had. [1093] 

The Court: All ficht. Yow had better read it. 

Mr. Neave: | think so, 

Mr. Lyon: All right. 


The Court: Now, have you fixed the time when he 
worked there? There are still some times that perhaps 
are not clear. It may be the counsel can straighten this 
out in my mind, that is, how long the hot gas system was 
in there before they put in the water system. Did this 
fellow have anything to do with the hot gas system, do 
you propose to show, or with the water system? 

Mr. Lyon: He does not testify, and no witness testi- 
fied, your Honor, as to the time that the hot gas system 
was used in the locker plant at Yamhill. No witness 
testi fied— 

The Court: You mean, how long it was used? 

Mr. Lyon: How long it was used. There is no wit- 
ness that testified definitely as to any date of this first 
proposed change-over. 

The Court: Does this fellow have anything to say 
about it? 

Mr. Lyon: No, he doesn’t, as to time. 

The Court: Vil aient. Go ahead, 
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Mr. Lyon: I will start reading, beginning with the 
cross examination, Question 121, page 205: 


“Q. You stated, Mr. Postlewaite, that you carried out 
these operations of turning on the water’— [1094] 


The Court: Are you offering his direct examination ? 

Mr. Lyon: No, I am not, your Honor. 

The Court: How can you have any cross examination 
if there isn’t direct examination? 

Mr. Lewis Lyon: I think the facts he brings out on 
cross examination are material in themselves. 

Me Court: You are offering it themaeas your direct 
examination, on behalf of the defendant? 

Mr. Lewis Lyon: Yes, I will have to do that. 

The Court: All right. 

Mr. Lewis Lyon: —at the present time, in view of 
the fact that plaintiff does not see fit to rely in any way 
upon the testimony of this witness. 

Mr. Neave: That was said, your Honor, before Mr. 
Lyon determined that he was going to offer any of it. 


Mr. Lewis Lyon: Continuing the reading of it, Ques- 
menetz!, at pase 205: 

“Q121. You stated, Mr. Postlewaite, that you carried 
out these operations of turning on the water to try to 
remove the ice from the coils on this Carrier diffuser. 
How long did you let the water run? 

“A. Oh, I timed it as long as fifteen minutes. 

“Ql122. As long as fifteen minutes. Never any 
longer ? 

“A. When the water pressure dropped, yes, I had 
[1095] to wait longer. I have waited sometimes as long 
as forty minutes. 
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“Q123. And sometimes longer than that, didn’t you? 


“A. Well, I may haye and may not. I didnt note 
the time. 


*Ol24, Durime that period of time the temperature 
inside of the diffuser raised to practically the tempera- 
ture of the water, didn’t it? 

“A. Well, no, I don’t think so. It might have. I 
couldn't tell you that for sure. 

“O25. You never measured it? 

‘““A. No, I never measured with a thermometer, no. 

“Q126. But you know it raised considerably above 
freezing? 

‘A. It went above freezing when—well, you see, the 


cold diffuser was inside of the room once and was out- 
side of the room once. 


e 


“Q127. Well, it was outside of the room at all times 
that this water was used? 

“A. Outside of the locker room, yes. If this were 
the chill room, it is in the chill room here and all exposed; 
you can walk up there and put your hand on it. When 
you defrosted that way the sweat just rolled right off of 
it and it came right up to above [1096] freezing tem- 
perature. 

“Q128. I mean when it was closed with this wall you 
put doors— 

“P; 50 your could reach in, 

“), (Contimnie j—in fromteof the inlet and attlets 
so that you could close off circulation from the locker 
room to the diffuser, didn’t you? 

Py. Yes, Sit, 
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“Q129. And kept the cold air from the locker room 
going into the diffuser during the time of your spraying 
water onto the coils? 

“A. The door was put on there so that when you 
were not defrosting the air would not get in there from 
the locker room, into the space around the cold diffuser. 

“Q130. Well, you had doors, inlet and outlet, that 
closed the wall opening into the diffuser from the locker 
room, too, didn’t your? Or maybe you don’t remember 
that. 

“A. Wait a minute. 

“There were doors into this insulated room compart- 
ment in which the cold diffuser was located, and those 
doors were always closed except when you were de- 
frosting. 

Vin yen: Ol3l, And “also the Vditiuser outlet 
[1097] was connected through an opening in the wall in 
that cold room, wasn’t it? 

“A. That is right.” 


The Court: Isn’t there anything to connect up this 
time? What I am trying to fix in my mind is the date 
when the insulated wall was put around there, because, 
as I see it at this stage of the proceedings, the insulated 
wall is an important part of that apparatus. 

Mite Lewis Lyon: There is no date: 

The Court: He testifies here that the doors were in 
the insulated room compartments, so they must have had 
the insulated wall when he was there. Is there anything 
that shows that? 

Mr. Lewis Lyon: There is nothing in the record. 
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Mr. Neave: We will introduce evidence on that point, 
your Honor. 

The Court: To show how long he was there? 

Mr. Neave: No, to introduce—not through this wit- 
ness, but through another witness—when that insulated 
wall was placed there. 

The Court: Does this witness testify on his direct 
or cross examination— 

Mr. Neave: I can’t find it. 

The Court: — how long he was working with Elec- 
trical Products? [1098] 

Mr. Neave: Yes, sir, that is testified to. 

ihe Court: All recht. 

Mr. Lewis Lyon: (Continuing reading) : 

“Q132. There was a door to close that outlet placed 
there, wasn’t there, or a door to close that outlet and the 
inlet? There was both an inlet and outlet in that wall, 
wasn’t there? 

“A. Yes, but we didn’t close that—I didn’t close that 
door myself. 

Q133. You never closed any of those doors? 

No, sit 

“O134. You don’t know whether there were doors 
there or not? 

“A. Right now I couldn’t tell you, in other words, 
that there were, because I was not interested in the thing 
from an experimental point of view. I was interested in 
seeing if I could get the plant to operate without— 

“Q135. What you were doing— 

“& ==(rymg to set the water to detrost, Iwas try 
ing to get the water defrosting on its own legs. 
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“Mr. Lyon: Q136. You were experimenting, weren’t 
you? 

“A. I was trying to prove the operation of [1099] 
water defrosting. 

PMr you: 137. As you stated) you svere experi 
menting with it. That is why you went out there so 
often? 

“A. I didn’t go out there with the idea of experi- 
menting. You haven’t asked me why I went out, so all 
I can say is I didn’t go out with the idea of experi- 
menting. 

“Q138. You did state you went out to try to prove 
whether it would work or not, didn’t you? 

“A. Well, I had already proved— 

OMe Just answer that question, please. 

exe Well I can’t answer it “Yes or No “Wedon t 
think IJ can, because I went out to see why somebody said 
it didn’t always work. 

“Q140. You had those complaints that it didn’t always 
work? 

“A. I had complaints that it didn’t always work. 

“Q141. And those complaints came from the op- 
erator? 

ee ihat is right. 

“0142. And that operator was Mr. Eustice? 

A, Yes, sir. 

“Q143. And any other operator? 

“A. He had a meat cutter there at times. [1100] 
That fellow is dead now.” 

“O144. ‘You—’ That should be ‘who’— 

“Who also complained that it didn’t work at times? 

“A. He couldn’t work it at times. 
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“O145. He couldn’t make it work? 

" Vhat issright, 

“O146. Now when is the first time that you saw this 
device had been removed and completely replaced? 

“A. Oh, in the spring of 38. 

“QO147. Now after the spring of ’38— 

“A. The spring of °39 or winter of °38-'39 swe 
changed the water defrost.” 


The Court: Let me hear the last two questions and 
answers again. They discovered that it didn’t work in 
the spring of 1938? 

Mr. Lewis Lyon: Yes, sir. 

Mr. O’Hearn: No, your Honor, he changed it. 

The Court: No, he said that, and then he said some- 
thing else. Let me hear the last two questions and an- 
swers again. 

Mr. Lewis Lyon: (Reading): 

“O144. Who also complained that it didn’t work at 
times? 

“A. He couldn’t work it at times. 

“145. He couldn’t make it work? 

oAS What is right, [1101] 

“146. Now when is the first time that you saw that 
this device had been removed and completely replaced? 

“Ae Oh, in the spring of “33. 

“O147. Now after the spring of ’38— 

“A. The spring of 739 or winter of 738-39 we changed 
the water defrost. 

“O148. Now after this had been replaced did you 
continue to go out there at periods of two weeks to a 
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month to find out whether the new system was operating 
or not? 

ox No, 

“O149. You didn’t repeat this proposition of going 
out there every two weeks or a month after that? 

es | INCY 

Beiso" You are acquainted@wih Wi. UT) jarvis 
sitting here, are you not? 


‘““A. I have seen him at times.” 


I will offer it all, but I don’t feel it is necessary to read 
it at this time. Continuing with Question 157: 

e057. As a matter of fact, Mir. Postlewaite, you 
do not of your own personal knowledge know that that 
joblwas ever paid for, do your? 

“A. No, sir. I never handled the money.” 


Now, I will just offer the rest of the cross examination 
[1102] at this time, and reserve certain parts of the direct 
examination, that I may want to offer later, your Honor. 

Vine Court: Very well. It is admitted 

Mr. White: Since the cross examination has been 
offered, the plaintiff will offer the direct. 

The Court: As cross? 

Mr. White: As direct. 


Mie ewis Lyon: As direct yonrsitenon: 


Mr. White: I will read two excerpts, one starting at 
page 181, at the bottom of the page, Question 6: 

“O6. Were you in 1936 associated with Electrical 
Products Consolidated? 

eeNceee CS, 
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“Q7. Did you then engage in work having to do with 
the installation of a locker room plant at the Trullinger & 
Eustice store in Yamhill, Oregon? 

RS AES: 


“O8. Do you recall generally the time: when you en- 
gaged in that installation? 

“A. Well, the job sold in the fall, and the equipment 
was about a week or two in coming. It came from Los 
Angeles, so that it was not installed immediately after it 
was sold. I remember the wait. The equipment was in- 
stalled out there by Tony Broms working for me. [1103] 

“Q9. That is Mr. Anton Broms? 

oo Uhat 1S right. 


“O10. %In what capacity did he work for you? 

‘A, He was an erection man, erection engineer, or if 
you want to call it erection fitter, a piping service man of 
that type.” 

Now, on page 191, starting with Question 54: 

“O54. Was the unit visible in the chill room when 
first installed as you have described? 

“A. When it was first installed, yes. 

“O55. Do you have any recollection of temperature 
conditions in that chill room at that time? 

“oe. Well, the temperature tcanaitions. at-tirst wvere 
above freezing, just what was desired. At that time the 
lockers were not all sold, and later as the lockers became 
sold and the load became more on the cold diffuser equip- 
ment the apparent lack of capacity was complained of and 
the cold diffuser was housed in and insulated. 

“O56. Do you recall having made any observations 
that would indicate temperature conditions in the chill 
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room at the time this diffuser unit was openly exposed 
in that room? 

“A. I know that I set the thermostat at 35 degrees 
in this chill room. | 1104] 

“Q57. Do you know whether the chill room tempera- 
ture was that high? 

“A. Yes, I know that at times it was that high. 

“O58. And’at this same time was that Carrier ceiling 
diffuser that you previously referred to in operation? 

a) Y cs: 

“O59. Was the installation changed thereafter, to 
your recollection, while still using water for coil defrost- 
ing as you have described? 

“Mr. Lyon: That is objected to as leading. 

“Mr. White: ©60. You have previously testified 
that the diffuser unit was housed in and insulated. Will 
you explain how that housing and insulation was made. 

“A. While the cold diffuser was not moved, a wall 
or insulated partition was built from the common par- 
tition wall between the two rooms around the cold diffuser 
from the floor to the ceiling, making a third room in 
which this cold diffuser was the only thing located in 
there. There was no other equipment in there. 

“O61. Was the interior of that third unit-containing 
room accessible? 

“A. Yes. We could not get in there, but we |1105| 
could open doors and reach in. 

“(62. Did you observe the operation’ of this system 


after the unit was housed in as you have described? 
on NCS: 


866 Refrigeration Engineering, Inc., etc. 


(Deposition of Mark A. Postlewaite) 


“Q63. Did you make observations of temperature 
conditions in the locker room? 

“A. Yes, the locker room controlled temperature—the 
thermostat was set to operate between 5 and 10 degrees 
Fahrenheit and did that. I observed it did that. 

“O64. Do you know what, when that temperature 
existed in the locker room, the temperature was in this 
third insulated unit-containing room? 

“A. I don’t know just what the temperature was, but 
I do know that water in there froze during operating 
periods. It must have been considerably below freezing. 

“O65. Where did water freeze in there? 

“A. On the sides of the unit, and on the floor where 
the sprays would splash out, the spray water would splash 
out through the connections.” 

Mr. Lewis Lyon: I should like to continue reading 
from the point where plaintiff’s counsel stopped. 

“Q66. Did you operate this water defrosting [1106] 
system in the manner previously described after the unit 
was enclosed within this insulated wall? 

"Ay Yes... operatedmit, 

“Q67. Did you observe the results of its operation? 

“A. Yes, I know pretty well what I saw there. 

“O68. What did you see? 


“A. JT saw that as long as the water supply was main- 
tained in the main coming into the building the defrosting 
was as “Tony” Broms, or Anton Broms, had first antici- 
pated, and that when the water supply was not maintained 
the defrosting did not occur or the de-icing did not take 
place, and I had another problem. 


vs. York Corporation, a Corporation 867 


(Deposition of Mark A. Postlewaite) 


“69. Was the water pressure adequate at times? 

“A. It was adequate at times, but sometimes people 
would use the water on other places in the building and 
then the pressure would drop and the defrosting or de- 
icing would not take place, and as a result you could not 
be sure that ice was off. 

“Q70. Would any de-icing take place when the water 
pressure was down? 

“A. ‘It’—that should be ‘If’—If the pressure were 
reduced enough, other uses were large enough, the de- 
icing would drop to—did not occur [1107] at all. At 
other times when the pressure was just partially reduced, 
why, the de-icing was slow, very slow. 

“Q71. But there was de-icing? 

“A. As long as there was water there was de-icing. 


“Q72. When higher water pressures existed what 
was the result of the de-icing operation?” 


That question was reframed: 

“O73. Is it true that at times the water pressure was 
higher than on those occasions to which you last referred? 

“A. At times there was sufficient water pressure on 
the mains to force sufficient water into the spray pipe to 
defrost or de-ice the coils in what I considered a satisfac- 
tory time. 

“Q74. Did you observe the result of the de-icing 
operation at those times? 

“A. There were times when there was sufficient water 
pressure that the ice was entirely removed from the coils, 
sufficiently so to produce a satisfactory cooling operation 
later. 
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“O75. Mr. Postlewaite, did water freeze at any time 
within your observation in either the perforated spray 
pipe or the hose connection with the valve in the [1108] 
basement? 


“A. At one time while checking the time of defrosting 
the coil I found that the water pressure had been reduced 
sufficiently that the defrosting did not take place, and at 
that time I started to put the coil back into operation, try- 
ing to prevent the temperature in the locker room from 
getting too high. At that time the drain valve on the 
supply line to the cold diffuser was closed, and after the 
water pressure came back up we tried to open the valve 
in the supply line, which we did, and the water did not 
flow, so we had to get a torch and thaw it out. 

“Q76. Did you encounter any similar situation at 
other times and at higher water pressures? 

“A. Never—no, I can’t answer that ‘Yes’ or ‘No.’ 
When the drain valve was opened the water drained out 
and there was no freezing in the line. When the valve 
was closed, and there was sufficient water, the operation 
took place and there would be no freezing in the pipe. 

“O77. And that is true within your personal direct 
observation of the operation of the system? 

“A. I went out there a number of times due to the 
complaint of the operator trying to check on him [1109] 
to see if he was defrosting correctly. I think I know 
more about that because I understand it pretty thor- 
oughly.” 


That is the part I wanted to call the court’s attention 
to at the present time. 


us. York Corporation, a Corporation 869 


fine Court; All richtweevou omer salieot the ‘direct 
and all of the cross now, that is, everybody offers every- 
thing? 

Mr. White: Yes. 

Mr. Lewis Lyon: Yes. 


MAKK “AL POS TLE nis 


was thereupon produced as a witness in behalf of the 
plaintiff herein, and, having been first duly sworn by the 
Notary, was examined and testified as follows: 


Direct Examination 
By Mr. White: 

Ql. Mr. Postlewaite, you are engaged in business un- 
der the name Western Engineering Company at 2105 
Southeast Ninth Avenue here in Portland? 

A. That is right. 

Q2. What is the nature of that business? 

A. Well, we engineer, sell, install and service re- 
frigeration equipment, air conditioning equipment. 

Q3. How long have you been engaged in that type of 
business ? A Oh, since 19255 0) 

Q4. During the course of years from 1925 to the 
present have you done refrigeration engineering work? 

A. That is right. 

Q5. Will you indicate briefly the scope and nature of 
your work? 

A. Well, T worked in Los Angeles from ’25 to '28 as 
assistant engineer and as chief engineer for Baker in Los 
Angeles from ’28 to 730, and from ’30 to 735 T was chief 
engineer for Baker in Seattle. I opened their branch 
here—not their branch, but their shop. TI opened their 
shop, hired their men, and started as foreman there and 
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was still foreman until I put a fellow in charge of the 
shop. From then on, after I left there, 1 was first in 
charge of the Portland office for Electrical Products, han- 
dling Carrier Corporation products, air conditioning and 
refrigeration equipment. I went to work for them in 
September, 1936, and I was with them until the following 
August, and then I was with Carrier from the following 
August; that is, August, 1937, to December, 1938. In 
December, ’38, Western Engineering was formed. We 
have been operating as Western Engineering in this 
neighborhood ever since. 

Q6. Were you in 1936 associated with Electrical 
Products Consolidated ? a Wiese 

Q7. Did you then engage in work having to do with 
the [1111] installation of a locker room plant at the 
Trullinger & Eustice store in Yamhill, Oregon? 

Dao GS: 


Q. Do you recall generally the time when you engaged 
in that installation? 

A. Well, the job sold in the fall, and the equipment 
was about a week or two in coming. It came from Los 
Angeles, so that it was not installed immediately after it 
was sold. I remember the wait. The equipment was in- 
stalled out there by Tony Broms working for me. 

Q9. That is Mr. Anton Broms? 

A. What is right. 

Q10. In what capacity did he work for you? 

A. He was an erection man, erection engineer, or if 
you want to call it erection fitter, a piping service man of 
that type. 
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Oi Do you recall the general partsror the Trullinger 
& Eustice plant in connection with which this system was 
installed ? 

A. Well, there were two machines, two ice machines, 
one ice machine on one floor in the chill room or pre- 
cooling room and another machine—we called them cold 
diffusers or blowers in the locker room. 

Q12. Where was the chill room with relation to the 
locker room? [1112] 

A. The chill room was adjacent, and I understand 
from when I was out there last, as I remember, it is still 
mayjacent to the locker room, right next to it. 

Q13. In what room was the Carrier diffuser? 

A. Both Carrier diffusers were in the chill room, the 
high temperature room. 

@i4)) Wen you reterred to the ceilitie mip alsoeace a 
Ganiier diimuser ? A. Vhat is viiehie 

O15. I hand you a paper on the back of which is 


3 


entitled “Western Engineering Company,” and clear at 
the bottom ‘‘Portland, Oregon, 


pare the machine represented on page 2, having the blue 


rie) 


and will ask you to com- 


background, with the Carrier diffuser unit—not the ceil- 
ing mounted but the other unit—which you say was in- 
stalled in the pre-cooling or chill room? 

Mie Lyon: That is objected to on the sroumd that 
the witness has not been qualified to answer the question. 

Mr. White: Q16. Did you not testify, Mr. Postle- 
waite, that you have had familiarity in the past with 
Carrier equipment? 

Mie yen: lhat is objected to: 

Mr. White: I am wrong. I am sorry. I will en- 
deavor to correct myself. 
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Q17. Mr. Postlewaite, have you in the past had oc- 
casion [1113] to become familiar with Carrier refrigera- 
tion equipment? 

Mr. Lyon: That is objected to as immaterial. 

A. You mean previous to now? 

Ole ves: 

A. Well, I think that I know Carrier equipment bet- 
ter than anybody else in the Northwest. 1 think I am 
familiar with this. I think I could take it apart and that 
| conld make the thing. 

O19. For how long have you been familiar with Car- 
rier equipment? 

A. How long have I? Well, 1937—or 1936, in fact. 

O20. Do you recognize the machine shown on the 
paper which you now hold? 

A. It is very similar to the one out there, with one 
difference. It has two fans instead of three. It is a 
smaller unit. 

O21. You mean the unit at Yamhill has two fans? 

A. Two fans instead of three shown in the picture. 

022. How does the top structure in the picture com- 
pare with the corresponding part of the Yamhill instal- 
lation? 

A. It is the same. There are two outlets. 

O23. There are two outlets, and the picture here 
shows how many? A © Ehiree. 

Q24. Does the Yamhill diffuser contain a part cor- 
responding [1114] to the section indicated in the picture 
as scaimless copper coil with aluniimuniims tor hreon =? 

pee Ves: 

Mr. White: We would like to have this marked as 
Plaimtiits Exinbire Y-25, 
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Mr. Lyon: Objected to on the ground it is neither 
properly proven nor identified, and an improper method 
of proof; incompetent, irrelevant and immaterial. 


(The printed folder above referred to was thereupon 
marked by the Notary Plaintiff’s Exhibit Y-25, for iden- 
tification. ) 


Mr. White: ©25. Incidentally, do you happen to 
know whether the diffuser unit as installed at the Yamhill 
plant is still in the plant? 

A. Yes, the last time I was out there. 

026. That was how recently? 

A. Oh, a year ago last July. 

Q27. Will you describe the parts of the refrigerating 
equipment installation made in this Yamhill plant which 
were used for the purpose of cooling this locker room? 
I am speaking now, Mr. Postlewatte, as of the time when 
the installation was first made. 

Mr. Lyon: That is objected to on the ground the 
witness has not been qualified to answer the question. 

Mr. White: Strike the question. [1115] 


Q28. Were you present at the time when the instal- 
lation was made? 

Mr. Lyon: That is objected to as leading and sug- 
gestive. 

Mr. White: You may answer. 

A. Yes, 1 was there. | superintended the opening 
of the boxes and the placing of the equipment, and | in- 
structed Mr. Broms with sketches and with my hands as 
to where I wanted the pipes to run and the controls to go. 
Ts that the answer you mean? 
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Q29. Yes. Now will you describe how the installa- 
tion was made pursuant to your supervision. 

A. The cold diffuser or blower was located in the chill 
room next to a partition wall between the chill room and 
locker room. Holes were cut in this partition near the 
floor for the return air to come into the cold diffuser, and 
near the ceiling holes were cut for the supply air from 
the cold diffuser into the locker room. In the basement 
or half basement, dirt floor, the ice machine or the com- 
pressor unit was mounted on a wood platform, and the 
liquid line was run from the condensing unit to the ex- 
pansion valve on the cold diffuser. The suction line was 
run from the cold diffuser to the compressor suction, and 
a hot gas discharge was run from the compressor dis- 
charge to the cold diffuser coil inlet, and valves placed so 
that hot gas could be used to manually defrost the coil 
of ice. Now that completes the thing, as iar [1116] 
as I know. 

O30. To what coil, referring to Plaintiff's Exhibit 
Ve25 200 yourrercr: 

A. The seamless copper coil with aluminum fins for 
Freon. Does that answer it? 

Osl. Yes. Widethe ditttiser Witt lin the-chill room 
have some means for collecting ice or water from the coil? 

Mr. Lyon: That is objected to as leading. 

A. Well, there is a picture which shows a pan tnder- 
neath the coil: 

(32. Wan ceretriig tothe unit ay Vanihill 

A. Yes, there is a pan on the coil diffuser similar to 
the one in the Mlustration. 

O33. And at Yamhill what happened to any water or 
any liquid entering this drip pan? 
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Mr. Lyon: That is objected to as leading. 

A. Well, in the middle of the pan is a pipe connection 
draining the pan which slopes to this pipe connection, and 
a hole was put in the floor and a piece of pipe and a hose 
run through the floor. Does that answer the question? 
I want to answer your question. It spilled onto the dirt 
floor of the basement. 

034. Where was the hose? 

A. The hose was used passing through the floor, the 
insulated floor. [1117] 

O35. Passing through the insulated floor? 

A. That is right. 


036. Was that the pipe to which you refer? 

A. The pipe was a short piece of pipe to which the 
hose was attached. 

Q37. Mr. Postlewaite, at the time this installation was 
first put in was any means employed for defrosting the 
coil on this Carrier unit? 

Mr. Lyon: That is objected to as already asked and 
answered. 

A. Hot gas from the condensing unit was piped to 
the unit and used to defrost the coil. 

Mr. White: ©38. Did that expedient continue to be 
used? 

A. A very short time. It was deemed too slow, and 
the store manager complained that he was incapable of 
operating it that way. 

O39. What if anything was done to correct or change 
that condition? 

A. After discussing it with our service man, he sug- 
gested that water be used to defrost the coil, and after 
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considerable argument about it, why, permission was 
granted him to get the material together to install it. 


040. Who granted him that permission? 


A. I did. He got all ready to install it and stated 
that he was not as fast or as accomplished a pipefitter as 
he was [1118] a copper tubing installation man, so he 
requested help, which I gave him myself. I went out to 
Yamhill with Broms, the installation man, and the two 
of us cut the pipe and fittings and installed water con- 
nections to enable the store manager to defrost the coil 
ou ICG, 


O41. Will you describe what you and Broms installed. 

A. In the cold diffuser or blower unit between the 
cooling coil and the fans we installed a galvanized pipe 
in which holes were drilled to allow the water to spray at 
a number of points along the pipe. The pipe extended 
through the housing at the end of the cold diffuser, and 
a hose was connected to the water main with the valve in 
the basement. At a point between the hose connection 
and the housing outside of the cold diffuser a handle was 
placed so that the water distributing pipe could be rotated 
around its horizontal axis, sprinkling the coils from side 
to side at the choice of the operator. 

O42. You referred to a valve. Where was the valve 
located? 

A. The supply valve was located in the basement 
where the water mains were. 


’ 


Q43. When you say “water mains,’ 
Telen? 


to what do you 


A. That is the supply water to the building. 
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O44. Explain how the water flowed from the supply 
main to the perforated pipe to which you have re- 
ferred? [1119] 

A. When the operator opened the valve on the supply 
side of this water connection to the cold diffuser, water 
passed through the valve up through—through the pipe 
into the hose, and then into the perforated header, the 
perforated distributing pipe. 

Q45. Did you operate the defrosting equipment which 
you have described? Ae ies: 

O46. Will you describe, please, how you operated 
that equipment. 

A. You mean how I defrosted or how I operated the 
header ? 

047. How you operated that equipment in a defrost- 
ing operation. 

A. Let’s see. First, I closed the hand stop valve 
supplying. liquid refrigerant, Freon, to the cool coil. 
Then we opened the water supply valve supplying water 
to the distribution pipe. 

O48. That is the pipe in the diffuser? 

A. That is right—did that in the basement. Then 
we went upstairs into the cold storage room and moved 
the handle rotating the pipe and changing the sprays 
from front to back a number of times until we felt sure 
the ice was all off the cool coil. Then we went back into 
the basement and turned the water off and opened a valve 
allowing the residual water in the line to drain out of the 
supply pipe to [1120] the distributing pipe. Then T 
opened the supply valve on the liquid refrigerant line to 
the cold diffuser and started the operation again. 


878 Refrigeration Engineering, Inc., etc. 


(Deposition of Mark .\. Postlewaite ) 


O49. You referred to that diffuser as containing a 
fan or blower. Does or did the operation of the blower 
have any connection with a defrosting operation? 

Mr. Lyon: That is objected to as leading. 

A. Any defrosting operation with this type of equip- 
ment necessitates the shutting down of the fans during 
the entire defrosting operation. 

Mr. White: ©50. Was that true in your operation 
of the equipment at Yamhill? 

fe Yes that 1s ue. 

Mr. Lyon: Objected to as leading. 

Mr. White: ©Q51. Mr. Postlewaite, why did you 
drain the water out of the hose line running to the spray 
pipe, as you have described? 

Mr. Lyon: That is objected to as already asked and 
answered, and also as a conclusion of the witness as to 
why; a mental attitude. 

Mr. White: @Q52. Did you do that for any specific 
purpose? 

Mr. Lyon: Same objection. 

A. Well, we have used brine in some jobs for de- 
frosting, and where the brine has been allowed to get 
dilute the defrosting and the whole operation is imperiled 
due to the frozen [1121] pipes, and just as a precaution, 
to keep from having the pipes frozen and stopping all 
operations, we put that valve in. 

Q53. Why did you take that precaution in this in- 
Stalice? 

A. Well, just insurance. 

O54. Was the unit visible in the chill room when first 
installed as you have described? 

A. When it was first installed, yes. 
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Q55. Do you have any recollection of temperature 
conditions in that chill room at that time? 

A. Well, the temperature conditions at first were 
above freezing, just what was desired. At that time the 
lockers were not all sold, and later as the lockers became 
sold and the load became more on the cold diffuser equip- 
ment the apparent lack of capacity was complained of 
and the cold diffuser was housed in and insulated. 

O56. Do you recall having made any observations 
that would indicate temperature conditions in the chill 
room at the time this diffuser unit was openly exposed 
in that room? 

A. I know that I set the thermostat at 35 degrees in 
this chill room. 

Q57. Do you know whether the chill room tempera- 
ture was that high? 

A. Yes, I know that at times it was that high. 

Q58. And at this same time was that Carrier ceiling 
diffuser [1122] that you previously referred to in op- 
eration? 1 ES 

Q59. Was the installation changed thereafter, to your 
recollection, while still using water for coil defrosting as 
you have described? 

Mr. Lyon: That is objected to as leading. 

Q60. You have previously testified that the diffuser 
unit was housed in and insulated. Will you explain how 
that housing and insulation was made. 

A. While the cold diffuser was not moved, a wall or 
insulated partition was built from the common partition 
wall between the two rooms around the cold diffuser from 
the floor to the ceiling, making a third room in which 
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this cold diffuser was the only thing located in there. 
There was no other equipment in there. 


Q61. Was the interior of that third unit-containing 
room accessible? 

A. Yes. We could not get in there, but we could 
open doors and reach in. 


Q62. Did you observe the operation of this system 
after the unit was housed in as you have described? 
cue es: 


Q63. Did you make observations of temperature con- 
ditions in the locker room? 

A. Yes, the locker room controlled temperature—the 
[1123] thermostat was set to operate between 5 and 10 
degrees Fahrenheit and did that. JI observed that it did 
that. 


Q64. Do you know that, when that temperature ex- 
isted in the locker room, the temperature was in this third 
insulated unit-containing room? 

A. I don’t know just what the temperature was, but 
I do know that water in there froze during operating 
periods. It must have been considerably below freezing. 

O65. Where did water ireéze im there? 

A. On the sides of the unit, and on the floor where 
the sprays would splash out, the spray water would splash 
out through the connections. 

O66. Did you operate this water defrosting system in 
the manner previously described after the unit was en- 
closed within this insulated wall? 

A. Yes, I operated it. 

O67. Did you observe the results of tts operation? 

A. Yes, I know pretty well what I saw there. 
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A. I saw that as long as the water supply was main- 
tained in the main coming into the building the defrosting 
was as “Tony” Broms, or Anton Broms, had first antici- 
pated ,and that when the water supply was not maintained 
the defrosting did not occur or the de-icing did not take 
place, and I had another problem. [1124] 


QOo9. Was the water pressure adequate at times? 

A. It was adequate at times, but sometimes people 
would use the water on other places in the building and 
then the pressure would drop and the defrosting or de- 
icing would not take place, and as a result you could not be 
sure that ice was off. 


Q70. Would any de-icing take place when the water 
pressure was down? 

A. If the pressure were reduced enough, other uses 
were large enough, the de-icing would drop to— did not 
occur at all. At other times when the pressure was just 
partially reduced, why, the de-icing was slow, very slow. 

Q71. But there was de-icing? 

A. As long as there was water there was de-icing. 


Q72. When higher water pressures existed what was 
the result of the de-icing operation? 


Ma Lyon: That is objected to asecalline for a con- 
clusion of the witness and too indefinite to be of any 
value. 


Mr. White: I will reframe the question. 


Q73. Is it true that at times the water pressure was 
higher than on those occasions to which you last referred ? 
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Mr. Lyon: That is objected to as leading, and also as 
too indefinite to be of any value. 

A. At times there was sufficient water pressure on 
the mains to force sufficient water into the spray pipe to 
defrost [1125] or de-ice the coils in what I considered a 
Sabisfactory time, 

Q74. Did you observe the result of the de-icing opera- 
tion at those times? 

A. There were times when there was suffcient water 
pressure that the ice was entirely removed from the coils, 
sufficiently so to produce a satisfactory cooling operation 
later 


Q75. Mr. Postlewaite, did water freeze at any time 
within your observation in either the perforated spray 
pipe or the hose connection with the valve in the base- 
ment? 

A. At one time while checking the time of defrosting 
the coil I found that the water pressure had been reduced 
sufficiently that the defrosting’did not take place. and at 
that time I started to put the coil back into operation, 
trying to prevent the temperature in the locker room from 
getting too high. At that time the drain valve on the 
supply line to the cold diffuser was closed, and after the 
water pressure came back up we tried to open the valve 
in the supply line, which we did, and the water did not 
flow, so we had to get a torch and thaw it out. 

Q76. Did you encounter any similar situation at other 
times and at higher water pressures? 

A. Never—no, I can’t answer that “Yes” or ‘‘No.” 
When the drain valve was opened the water drained out 
and there was no freezing in the line. When the valve 
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was closed, [1126] and there was sufficient water, the 
operation took place and there would be no freezing in 
the pipe. 

Q77. And that is true within your personal direct 
observation of the operation of the system? 

A. I went out there a number of times due to the 
complaint of the operator trying to check on him to see if 
he was defrosting correctly. I think I know more about 
that because I understand it pretty thoroughly. 

Q78. Did you see the system in operation after its 
installation which you have described? 

Mr. Lyon: That 1s objected to as already asked and 
answered a number of times. 

Mr. White: I am speaking, Mr. Postlewaite, after 
the plant was turned over to the customer. 

iif yon, Sdine objection. 

A. The plant had been turned over to the customer 
and it was all paid for when the water defrosting was 
installed. 

Mr. White: Q79. Do you mean the plant was paid 
for at the time the water defrosting was installed, or 
before or after? 

Mr. Lyon: That is objected to as leading. 

Mr. White: Q80. Will you give me, within your 
own personal knowledge, the time when the plant was 
paid for with reference to the time when the water de 
frost system was installed. [1127] 

A. Well, I can’t tell you just what date Mr. Trullinger 
paid it, because the money came in, and we kept no bank 
accounts or any record of things like that. All moneys 
or any payments on any contracts went to our head office 
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in Seattle. I do know that Mr. Trullinger brought up 
the point at the time we installed the water defrost, he 
said, “Well, this thing is all paid for. I suppose you 
fellows are going to leave me high and dry.” And we 
made quite a point of the fact—played it up to him—that 
we were trying to still accept the responsibility of the 
operation of the plant in a satisfactory manner, at least 
for the year that the equipment was guaranteed for. 

O81. Did you subsequently see to the operation of 
the plant? A. That is right. 

Mir. Lyon: That is objected to as already asked and 
answered several times. 

Mr.. White: O82. Would that be in the nature of 
service work? 

Mr. Lyon: That is objected to as immaterial. 

A. Well, the water— 

Mr. White: O83. Mr. Postlewaite, will you just 
answer the question that I asked. I will try to clarify 
that. Did you do any work causing or involving your 
inspection or familiarity with that unit after it was in- 
stalled and turned over to the company, to Trullinger & 
Bustice [1128] 

Mr. Lyon: That ts objected to as already asked and 
answered a dozen times. He said it@was turned over to 
them and when it was paid for, and it was paid for be- 
fore this so-called water defrosting was installed. 

Mr. White: That is your conclusion, counsel. 

Wir. Lyon: That is just what he stated. 

Mr. White: The witness stated he didn’t know exactly 
when it was paid for. 

Mr. Lyon: He said Mr. Trullinger had told him it 
was paid for before he made the change-over. 
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Mr. White: Let’s clear up that question right now. 

O84. Mr. Postlewaite, can you tell us of your own 
knowledge when that plant was finally paid for, the date 
Guilt f 

Mir, Lyon: That is objected to. 

e~ 1! couldn? tell you. 

Mr. Lyon: That is objected to as already asked and 


answered and an attempt to cross-examine your own 
witness. 


Bit Vuinite: O85. Do you know the exact date? 

ee 0. 

mir. White: That is exactly the point I wanted to 
bring out. 

O86. Now after it was paid for, Mr. Postlewaite. 
were you at Yamhill to see the unit? IN EES, 

Mr. Lyon: Just a moment. How can he possibly 
answer the [1129] question when he says he doesn’t 
know when it was paid for. 

Mr. White: Not a bad observation, counsel. 

O87. After the plant was installed, Mr. Postlewaite. 
as you have described, did you go to Yamhill to see it? 

Mr. Lyon: That has been answered a dozen times. 

Mr. White: I will accept that continuing objection, 
counsel. Let's get on with the deposition. 

Mr. Lyon: After all, you should confine yourself to 
questions and not to cross-examining your own witness. 
The question has been asked and answered many times. 
and I object to the continued attempt to cross-examine 
this witness. 
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Mr. White: I am merely clarifying that one point. 

A. At what I considered the completion of, the job [ 
notified our headquarters in Seattle that the job was com- 
plete and advised them that if they had any payments due 
at the completion of the job they were then due. From 
then on I have no way of knowing whether any money 
was paid or not. But I did go to the job after that, not 
once but many times, with the idea of having responsi- 
bility of the operation of the plant for a year, twelve 
months. 

O88. Did you visit the plant within that twelve- 

months period? fe, YES esir, 

Mr. Lyon: That is objected to as already asked and 
answered. [1130] 

Mr. White: @Q89. At approximately what intervals, 
as closely as you can remember? 

A. Oh, they were not any shorter intervals than two 
weeks, and some of them might have been up to a month; 
from two weeks to a month apart. 

Q90. That would be your best approximation? 

AY) hat is tight. 

O91. And did or did not those visits continue 
throughout that year period? 

Mr. Lyon: That is objected to as already asked and 
answered. 

Mr. White: I said before, counsel, within that year, 
and I am now talking about throughout that year. 

A. Yes, they continued throughout the year, the period 
of a year. 

O92. Was that water defrost system as you have 
described it still installed and in operation in the plant 
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throughout that year so far as you could tell from your 
visits ? 

Mr. Lyon: That 1s objected to as leading. 

A. The water defrost was still installed and in opera- 
tion at the end of the year. 

Mr. White: ©93. Mr. Postlewaite, at the time of 
those visits did you visit the locker room? 

ee Yes. 

O94. Did you observe the temperature conditions 
taerem? [1131] 

A. Yes. That was very important. 

Q95. What did you find to be the temperature condi- 
tions in the locker room? 

A. I found the temperature to be between five de- 
grees above Fahrenheit and ten degrees above Fahrenheit 
on every occasion except one. 

O96. What was the approximate temperature, if you 
recall, on that occasion? 

A. It was up to twelve degrees. 

Q97. What was stored in the locker room during that 
time? 

Mr. Lyon: If you know. 

Mr. White: ©98. Or do you know what the locker 
room contained? 

A. Well, the lockers were full of farmers’ produce, 
so I was told. 

Mr. Lyon: J move to strike the statement as hearsay. 

feel could sce packases eine lockers that is all J 
could see that the lockers were occupied. That is all that 
I know. 
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Mr. White: Q99. Did that water defrost system 
continue to be used at all times after this year period to 
which you have referred, if you know? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

A. Do you mean is it still in operation? [1132] 

Mr Wiite: “O100.” Yes, i -wall@accept that 

A. I have been there since that time and the water 
defrost is not in operation. 

Q101. What means is now used to defrost the coil? 

A. Warm air defrosting. Warm air is used to de- 
frost the coil. 

O102. Do you know who installed the warm air de- 
frost system? A. Yes. 


Q103. Whor 
A. Western Engineering. We installed it. 


0104. Do you know a Mr. Hastorff or the Hastorff 
Company ? ie es. 


QO105. Will you identify either the individual or the 
company. 

A. Well, the Hastorff Company had the franchise for 
Carrier equipment in Portland and surrounding vicinity 
from the time that Electrical Products did not have it, 
or it was taken from then—lI don’t know why they sepa- 
rated, but from that period up until the time Western 
Engineering took the Carrier franchise in December, 
1938: 

©106. Do you recall approximately when that warm 
air defrosting system was installed? 

A. It was installed in the winter of 738-’39. 
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Q107. Do you know Mr. M. O. Cox here in Portland, 
who [1133] resides or has a place of business at 1611 
Southeast Ninth Street? A. Yes, I know him. 

Q108. Do you know whether he had anything to do 
with work incident to the installation of this warm air 
defrosting system? 

A. It is my recollection that he did. 

Q109. What did he do? 

A. The sheet metal work and the dampers that were 
necessary to carry the air from the cold diffuser outlets 
up through the roof were furnished and installed by him. 

Q110. You know that of your own personal knowl- 
edge? 

Mr. Lyon: That is objected to as leading. 

Mr. White: Q111. Do you know that to be a fact? 

Mr. Lyon: Same objection. 

Mr. White: Q112. Do you know that Mr. Cox did 
that work? 

A. At the time the work was done Western Engineer- 
ing was renting part of the building from M. O. Cox, 
and we gave M. O. Cox all the sheet metal work that 
caine our way—the same address. 

Q113. Insofar as you know, Mr. Postlewaite, does 
Western Engineering have any record of the date of that 
change-over ? A. Which change-over ? 

QOl114. The date of installation of the warm air de- 
frosting [1134] system? 

A. They may have, but I haven’t had time to look 
for it. Jarvis knows how busy we are now, and we have 
moved twice since that time, and it would take some prob- 
ably three or four days to check our records. We haven't 
had time to look for it. 
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O115. Mr. Postlewaite, do you know a Mr. Gail 
Shapley ? ence: 

O116. sit a iaet that he is now an employee of yours? 

Pon Yess) Ele is oi employes: 

QO117. Do you know whether he was present at the 
Yamhill plant while the water defrost system was installed 
and in operation? A. Yes, he was at that plant. 

QO118. How do you know? 

A. Because after the plant was installed I had diffi- 
culties with Anton Broms due to Anton Broms declining 
to join the union, and the company policy of Electrical 
Products was that everybody in the organization working 
at a journeyman’s trade had to belong to the union, a suit- 
able craft, and as a result of that Mr. Shapley was put 
on to work shortly after the first of the year in 1937. 
And any service call or any work that was done from 1937 
on to this date he either did himself or he superintended 
for ime or Mastorii or Western Mngicerine. 

O119. Did his service work include service work at 
the [1135] Yambhill plant? one le did. 

Q120. Did you personally see him there? 

A. I did. 

Mr. Lyon: That is objected to as leading. It might 
be well to let the witness testify just a little bit, Mr. 
White. 

Mr. White: The witness said yes, I believe, to the last 
question. 

Mr. Lyon: And I believe he had finished. 

Mr. White: The witness has testified that he was at 
the Yamhill plant, and I asked him merely if he saw Mr. 
Shapley there after he had stated that Mr. Shapley did 
service work for him out there. 
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The Witness: I took him out there the first time and 
showed him the installation and explained it to him. 

Mr. Lyon: Just a moment. There is no question be- 
fore you. I move to strike the statement of the witness 
as entirely voluntary. 

Mr. White: Will you check the record, Mr. Reporter, 
to see if we have a question? 

(The record was read as requested. ) 

Mir White: I believe thai is all, 


Cross Examination 


By Mr. Lyon: Q121. You stated, Mr. Postlewaite, 
that you carried out these operations of turning on the 
water to try [1136] to remove the ice from the coils on 
this Carrier diffuser. How long did you let the water 
run? 

A. Oh, I timed it as long as fifteen minutes. 

Q122. As long as fifteen minutes. Never any longer? 

A. When the water pressure dropped, yes, I had to 
wait longer. I have waited sometimes as long as forty 
minutes. : 

Q123. And sometimes longer than that, didn’t you? 

A. Well, I may have and may not. I didn’t note the 
time. 

0124. During that period of time the temperature in- 
side of the diffuser raised to practically the temperature 
of the water, didn’t it? 

Pee Well, no, J dont think cae inet have. I 
couldn’t tell you that for sure. 

O25.” You never measured it? 

A. No, I never measured with a thermometer, no. 
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Q126. But you know it raised considerably above 
freezing? 


A. It went above freezing when—well, you see, the 
cold diffuser was inside of the room once and was outside 
of the room once. 

Q127. Well, it was outside of the room at all times 
that this water was used? 

A. Outside of the locker room, yes. If this were the 
chill room, it is in the chill room here and all exposed; 
you can walk up there and put your hand on it. When 
you defrosted that way the sweat just rolled right off of 
it and it came [1137] might npc above ireezine tempera- 
ture. 

Q128. IJ mean when it was closed with this wall you 
put doors— moo yeu could’ reach i, 

Q. (Continuing)—in front of the inlet and outlets so 
that you could close off circulation from the locker room 
fo the diffuser, didn’t you? i GG. Str, 

O129. And kept the cold air from the locker room 
going into the diffuser during the time of your spraying 
water onto the coils? 

A. The door was put on there so that when you were 
not defrosting the air would not get in there from the 
locker room, into the space around the cold diffuser. 

Q130. Well, you had doors, inlet and outlet, that 
closed the wall opening into the diffuser from the locker 
room, too, didn’t you? Or maybe you don't remember 
that. A. Wait a minute. 

There were doors into this insulated room compartment 
in which the cold diffuser was located, and those doors 
were always closed except when you were defrosting. 
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connected through an opening in the wall in that cold 
room, wasn’t it? Pe What is richt. 

Q132. There was a door to close that outlet placed 
there, [1138] wasn’t there, or a door to close that outlet 
and the inlet? There was both an inlet and outlet in that 
wall, wasn’t there? 

A. Yes, but we didn’t close that—I didn’t close that 
door myself. 

Q133. You never closed any of those doors? 

A. No, sir. 

Q134. You don’t know whether there were doors there 
or not? 

A. Right now I couldn’t tell you, in other words, that 
there were, because I was not interested in the thing from 
an experimental point of view. I was interested in seeing 
if I could get the plant to operate without— 

QO135. What you were doing— 

Mr. White: Let the witness finish. 

A. —trying to get the water to defrost. I was trying 
to get the water defrosting on its own legs. 

Mr. Lyon: Q136. You were experimenting, weren't 
your 

Mr, Wihite: What is calling for a conclusion of the 
witness. 

Mr. Lyon: The witness has already used the word. 

A. I was trying to prove the operation of water de- 


frosting. 
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Mr. Lyon: Q137. As you stated, you were experi- 
inenting with it? That is why you went out there so 
often? 

A. I didn’t go out there with the idea of experiment- 
ing. [1139] You haven’t asked me why I went out, so all 
I can say is J didn’t go out with the idea of experimenting. 

QO138. You did state you went out to try to prove 
whether it would work or not, didn’t you? 

A. Well, I had already proved— 

Q139. Just answer that question, please. 

A. Well, 1 cant answer it “Yes” or “No.” I dont 
think I can, because I went out to see why somebody said 
it didn’t always work. 

Q140. You had those complaints that it didn’t always 
work? 

A. I had complaints that it didn’t always work. 

Q141. And those complaints came from the operator? 

A. That is right. 

Q142. And that operator was Mr. Eustice? 

De Yes, sir. 

Q143. And any other operator? 

A. He had a meat cutter there at times. That fellow 
is dead now. 

Q144. Who also complained that it didn’t work at 
times? ma. He couldnt work it at times. 

Q145. He couldn't make it work? 

ee dia ts sieht. 

Q146. Now when is the first time that you saw that 


this device had been removed and completely replaced ? 


A. Oh, in the spring of °38. [1140] 
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0147. Now after the spring of ’38— 
A. The spring of 739 or winter of ’38-’39 we changed 
the water defrost. 


Q148. Now after this had been replaced did you con- 
tinue to go out there at periods of two weeks to a month 
to find out whether the new system was operating or not? 

Ee No. 

Q149. You didn’t repeat this proposition of going out 
there every two weeks or a month after that? 

A. No. 

Q150. You are acquainted with Mr. H. T. Jarvis sit- 
tme tere, are you mot? 

A. I have seen him at times. 

Q151. You have met him quite a number of times? 

A. Right. 

Q152. The Western Engineering Company was 
formed, you say, in the forepart of 1938? 

A. No, in December, 1938. 

O153. Isn’t it a fact that Mr. Trullinger helped fin- 
ance the formation of that company? i, ING. sir, 

Q154. He had no money in it at all? 


A. He had no money in it at all. 


Oiss At any tinier Po eAt any time, ie] 
Q156. Had nothing to do with the formation of that 
company ? A. Absolutely not. 


O157. As a matter of fact, Mr. Postlewaite, you do 
not of your own personal knowledge know that that job 
was ever paid for, do your 


A. No, sir. I never handled the money. 
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Q158. At the time that you stated you located this 
equipment at this Yamhill plant what was your reason 
for locating the diffuser outside of the cold room or out- 
side of the locker room? 

A. Why we located it outside of the locker room? 
The row of lockers that would fit would be misaligned if 
the cold diffuser were put in the locker room, and at the 
request of Mr. Trullinger, that he would rather have that 
for the lockers why, we looked for a space to put it. For 
a while we thought we would put it outside the room, the 
cold storage room, entirely; but we finally decided to sacri- 
fice part of the chill room and put the cold diffuser in 
there as being more centrally located with respect to the 
locker room. 

Q159. Now, you have been out there and inspected 
that system, you say, a year ago last July, haven’t you? 

A. Yes, sir. 

QO160. There is no misalignment of lockers by the 
positioning of that unit now, is there? 

A. That is a matter of opinion. [1142] 

Q161. The lockers run in straight lines. don't they? 

Pie Uitat 16 richt. 

0162. And continuously? ee CS. 

Mr. White: That assumes a fact not in evidence. 

Mr. Lyon: I am asking the witness a question. He 
said yes. Kindly don’t interrupt. 

Q163. Did you see any misalignment of these con- 
tinuous runs of lockers by the positioning of that Carrier 
diffuser when you last saw the installation? 

aR. WOW Mant a ~ Yes 


Ol64, Yes. A. Or do you want to know why? 


or “No answer on that? 
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Olos. No, fl want a “Yes” or “No” ariswer. : 

A. I will give you a “Yes” or “No” answer, but that 
is not the answer. 

Mr. White: You may answer “Yes” or “No” and ex- 
plain your answer. 

A. Well, I will say I don’t notice any misalignment 
now. The lockers run quite low along the wall, different 
than they were planned at the time that the cold diffuser 
was first installed. 

Mr. Lyon: Q166. Do you know whether the lockers 
have been changed in any way from the time they were 
installed? Weren’t they originally installed the same way 
they are now? [1143] 

A. The lockers were not exactly the same—the rows 
were not just exactly the same as they were when I was 
out there last. 

O167. That is a year ago last July? 

A. Yes, sir. 

O168. You haven’t been there since then? 

eee NG. sir. 

QO169. Asa matter of fact, you noticed when you were 
facherad year aco last July that there were a lot more 
lockers than there were when the installation was first 
made, didn’t you? EG Ge ate 

O170. In fact, there were about 250 lockers in there 
originally and there are about 350 now; isn’t that true? 

A. There were 178 when we first started the plant. 

QO171. There is about 350 now in the room? 

A. I don’t know how many there are. I had no rea- 
son to count them. 

QO172. But you know there is a lot more than 178? 

A. Asolutely. 


898 Refrigeration Engineering, Inc., etc. 


(Deposition of Mark A. Postlewaite) 


Q173. Isn’t it a fact that you have placed the cold 
diffuser outside the locker room in order to take advant- 
age of the higher temperature out there for the carrying 
out of defrosting operations? A. No, sir. [1144] 

Q174. That had nothing to do with it? 

A. Absolutely not. 

Q175. There is a higher temperature outside the lock- 
er room which would aid you in defrosting the unit, isn’t 
ere? Ame es, 

Q176. How long had you been in the refrigeration 
business during the time of 1936-37? 

A. How long had I been in the refrigerating business? 
I have been in the equipment business since 1925. I had 
been handling ice machines since 1915. 

QO177. All right. Now, in handling ice machines you 
know that there had long been a problem in the matter 
of defrosting, and many different means had been tried 
and many different failures made, didn’t you? There was 
a lot of trouble with defrosting? 

A. I knew that defrosting was a problem, a very 
serious problem. 

Q178. Didn’t you know at the time of this Yamhill 
installation that you could not defrost a unit with hot gas 
unless you had a stand-by supply of hot gas? 

Mr. White: This is objected to as entirely irrelevant 
and immaterial; whether there was a stand-by supply of 
hot gas for a hot gas defrosting system which the witness 
said was taken out is utterly of no consequence. 

Mr. Lyon: Answer the question, please. [1145] 

A. 1 estimated the job to be defrosted with hot gas 
exactly as instructed a1 the Garrier price and data m- 
formation and installed it that way. 
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Q179. And you did not know at that time that if you 
did not have a stand-by charge of hot gas that hot gas 
defrosting would not work? 

A. Well, I am not familiar with your term there, but 
we have made other installations which I am sure are still 
in operation exactly a duplicate of this except that it still 
has hot gas defrosting. 

Q180. Only one compressor operating one diffuser? 

A. Absolutely. 

O181. And you turned off the compressor when you 
wanted to defrost? A. Yes, Sir. 

O182. And you do that now? 

A. You don’t turn your compressor off. You operate 
the compressor, but you run the hot—you are treading 
pretty close to a trade secret—not a trade secret, but a 
trade knowledge now. In other words, to explain this 
thing satisfactorily to you I am going to have to tell him 
how we do it, which is something he doesn’t know. 

QO183. He is not interested. 

A. I know, but I want you to understand how this 
thing is. In other words, the information we get from 
the catalogue [1146] and the price and data sheets we 
are told to keep confidential, and I am telling you now 
that if you want to bring that in I will have to bring in 
something else here. 

O184. Was that information in the price and data 
sheets in 1936? A. Yes, sir; it was. 

Mr. White: Just a moment, counsel. I want to enter 
on the record an objection to this line of examination as 
being entirely incompetent, irrelevant and immaterial, and 
unless you will point out wherein it is relevant to anything 
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in the witness’ direct examination I shall instruct him not 
to answer. 

Mr. Lyon: You go right ahead and instruct him not 
to answer if you think you should. The witness has tes- 
tified to the proposition of first using hot gas, as the first 
way this system was installed. JI am certainly entitled 
to cross-examine him fully with respect to that installa- 
tion, and it is cross examination. 

Mr. White: If you will confine your examination to 
that installation— 

Mr. Lyon: I haven’t asked him about any other instal- 
lation. He has volunteered statements with respect to 
other installations. I haven’t asked him. 

The Witiess: Vhat is richt.) Allawieht, The Carries 
has a method— [1147] 

Mr. Lyon: Just a moment. I don’t believe there is 
any question in front of you at the present time. 

Mr. White: May I— 

Mr. Lyon: You may take him on redirect examination 
when it is your turn. 

Mr. White: All right. 

Mr. Lyon: Q185. You state that this so-called trade 
secret method was in the Carrier price and data sheets at 
the time you made this installation? iia YES, cine 

QO186. Did you utilize that so-called trade secret at 
that time? A. YES. 

Q187. And it didn’t work? 

A. Well, it didn’t work where? 

QO188. At the Yamhill installation. 

A. ‘it worked at the Yamhill installation, but it re- 
quired a very careful balance, heat balance, between the 
feed of hot gas to the coil and the condensed liquid re- 
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turn to the compressor section, which type of operation 
Rvas inantial: and Mir, Hustice, the operator, was too im- 
patient to adjust it to conditions. 

O189. He just couldn’t make it work; that is what vou 
mean? 

A. My opinion at the time was he wouldn’t make it 
work. [1148] 

O190. Well, he didn’t make it work? 

A. He didn’t give a damn. During a fight with Mr. 
Eustice his brother-in-law—yvou see, Trullinger and Eus- 
tice are brother-in-laws, and they had a hell of a fight. 

Mr. White: Mr. Postlewaite, I would suggest you 
confine your answers to the questions. 

Mr. Lyon: He is explaining his answer. Let him go 
ahead and don’t interrupt the witness’ answer. 

The Witness: It is my opinion that he just wouldn’t 
operate it, wouldn’t make an attempt to operate it. Put 
it that way. 

Mr. White: We are still speaking of the attempted 
hot gas defrosting; is that true? 

A. That is what I think you were talking about. 

Merwkvon: bhat is rishi. 

QO191. Now, Mr. Postlewaite, do you know how long 
it takes to defrost that system using the present hot air 
system, or have you ever observed the operation or tried 
it? 

Mr. White: To what system do you refer? 

Mr. Lvon: The Yamhill installation. 

Mr. White: The question is objected to; no proper 
foundation. 
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/+,Q. Well, it varies, depending on the amount of ice 
that has been accumulated on the coil. 

Mr. Lyon: Q192. Have you ever seen it defrosted 
with [1149] this hot air system down there at that par- 
ticular plant? A, Yes, sir. 

0193. How long did it take at the time that you saw 
it? 

A. Well, from the time that it was started to defrost 
to the time that we started back to operating it was about 
thirty minutes. 

Q194. About thirty minutes? 

A. But we were not standing there watching the 
minute the ice was all off. We didn’t start it right up 
again. We went ahead and chewed the fat. 

Q195. Let me ask you another question: What is 
the rate of temperature rise of that defrosting room when 
the diffuser operation is discontinued or the supply of 
refrigerant is stopped to the heat transfer coils of the 
diffuser ? A. You are a little too fast for me. 

Q196. When the refrigerating machine is stopped you~ 
stated that you made observations of the temperature 
rise of that room at.times when you were trying to carry 
out the defrosting operation. What was the rate of tem- 
perature rise of the locker room when the refrigerating 
machine operation was discontinued ? 

A. When the ice machine was shut off what was the 
temperature rise in the locker room itself? 

Q196. That is right. 

Mr. White: The question is objected to. There is no 
[1150] foundation for it. You haven't asked him whether 
he observed. 

Mr. Lyon: He so testified on direct examination. 
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Mr. White: Did he testify on direct examination that 
he observed temperature conditions at the time the unit 
was turned off? 


Mr. Lyon: Yes, he did. Just let the witness answer 
the question. 

Mr. White: Will you ask him that question again, 
then, rather than to take time to review the record? 

Mr. Lyon: I think the witness thoroughly understands 
the question. 

Mr. White: Whether he observed the temperature 
conditions in the locker room at and following shutting off 
of the diffuser? 


Mr. Lyon: I think the witness understands the ques- 
tion and does not need any coaching. I will just ask that 
the question be read and ask the witness if he can answer 
the question. 

A. The temperature rose—I remember it rose as much 
as two degrees. 

O198. In how long a period of time? 

pee ess {hate enolr. 

O199. Two degrees in an hour. And that was your 
observation of the rate at which the temperature rose in 
the locker room per hour during the times that you were 
making these determinations of its operation? [1151] 

Mr. White: That question is objected to. The witness 
didn’t say anything of the sort. He didn’t say two de- 
grees per hour. He says it rose two degrees in an hour. 

Mr. Lyon: 0200. Can you answer the question, Mr. 
Postlewaite ? 

A. I remember the room temperature rising two de- 
grees in less than an hour during a defrosting period. 


904 Refrigeration Engineering, Inc., etc. 


(Deposition of Mark A. Postlewaite) 


Q201. In how much less than an hour? You are 
pretty well acquainted with the room out there, are you 
not? A. Well, I remember it. 

Q202. You spent quite a lot of time in there? 

A. Yes, some years ago; yes. 

Q203. If the refrigeration machine was removed en- 
tirely and placed out of operation for a period of twenty- 
four hours, can you tell me how much the temperature 
would rise in that locker room, approximately? 

A. No. Nobody else that I know of can tell you that. 

Q204. It would be a material rise, somewhere in the 
neighborhood of the same rate that you stated, two de- 
grees per hour? A. Not necessarily. 

Mr. White: Just a moment, counsel. I object to those 
questions. The witness has contradicted you before you 
ask the question. 


Mr. Lyon: Just let the witness finish his state- 
ment. [1152] 

A. The temperature rise in a condition like that is 
not a straight line but a curve. It is very sharp at the 
lower temperatures, and as the refrigerated room assumes 
closer the temperature of the outside atmosphere, where- 
ever, the temperature is leaking through the walls, why, 
the rate slips off so it would be a much faster rise right at 
that time then. 

0205. Assuming, Mr. Postlewaite, from your experi- 
ence that the room started at five degrees Fahrenheit 
above zero, and the room was shut off—I mean there was 
no refrigeration at all for 48 hours—isn’t it your state- 
ment that the room would be above freezing at the end 
Ot that time? 
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Mr. White: Just a moment, Counsel. The witness 
has not stated anything of the sort, and I object to this 
most strenuously. What he told you was that he didn’t 
know. 

Mr. Lyon: Just quiet down. 

Mr. White: Just a minute. Let me finish my objec- 
tion. 

Mr. Lyon: All right. Finish your statement but 
don’t make statements like that to me. 

Mr. White: Just a minute, until I finsh. 

Mr. Lyon: You address your statements to the record. 
I am conducting this cross examination. 

Mr. White: Am I permitted to enter my objection? 

Min Ieyon:; Yes) enter your objectionvamd enter it in 
a proper way, and don’t try to instruct the witness in 
doing it. 

Mr. White: I am not attempting to instruct the wit- 
ness. [1153] 

Mr. Lyon: All right; state your objection. 

Mr. White: Will you permit me to? 

(ltielyon: § Yes, coeahead. 

Mr. White: Well, please do so. 

MiewLyou: Wont argue with me. Just state your 
objection. 

Mr. White: My objection would long ago have been 
stated had you not interrupted. Now will you please let 
me proceed. My objection to your question was that it 
presupposes something that the witness had not testified 
to and it was directly contrary to what the witness had 
testified to. Further, that it appears to be an attempt to 
gain an admission from the witness of something which 
he has denied. 
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Mr. Lyon: Let the witness take care of himself. I 
believe the witness can take care of himself. He has 
shown a very good ability to do that. 

Mr. White: That may be your opinion, but at the 
saine time the questions should be proper. 

Mr. Lyon: The question is perfectly proper. 

Mr. White: The objection stands. 

Mr. Lyon: Will you answer the question, please. 

A. I don’t know. I could not guess what the tempera- 
ture of the locker room, this locker room, would be 48 
hours after the refrigeration is shut off. If I was going 
in and out of that room and other people were using it, 
too, so that the temperature went up, it went up and there 
was no stopping [1154] it. If the refrigeration were to 
fail I believe that any locker operator would post a sign 
up that nobody could go in, and lock the door. At other 
places I have been, in about 24 hours it has been around 
six degrees. Now that is just my experience, the only 
thing I have got to go on. 

Q206. I will ask you the specific question, Mr. Postle- 
waite: were you present at any time when this unit was 
moved from outside of the locker room into the inside 
of the locker room? 

A. Outside the locker room inside of the locker room? 
I was there previous to that and inmediately afterwards. 

Q207. You know what that operation entailed, of 
putting in ducts and changing the machine from one loca- 
tion to another, and changing the piping and changing 
the electrical connections, and so forth, don’t vou? 

A. Yes, I know about what that takes; yes, sir. 

Q208. And suppose that operation had taken four or 
five days to perform and men were going in and out of 
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both the chill room and the locker, as is required to do 
such an operation, what would the temperature rise have 
been in that room? 


Mr. White: That question is objected to as entirely 
irrelevant and immaterial. We are not here to examine 
the witness as to what supposedly might have occurred, 
but as to what did occur. If you want to ask the man 
how long the [1155] change required, I have no objection 
to your question. 

Mr. Lyon: The man is placed here as an expert on 
refrigeration. You have tried to so qualify him. 

The Witness: No, I didn’t— 

Mr Lyon: Asa practical expert of seventeen to twen- 
ty years’ experience in this field. 

The Witness: That is my experience, but I haven’t 
here explained that I am an expert. I am making my 
living that way, but I may be fooling people doing so, see. 

Mr. Lyon: We will stipulate to that, but that is im- 
material. 

Mr. White: Just a moment. I still wish to repeat that 
objection. 

Mr. Lyon: Your objection is stated. 

Mr. White: The question was attempted to again be 
asked, though. 

Mr. Lyon: No, I haven’t asked the question again. 
I am going to ask that the question be read to the witness 
and he state whether he can or cannot answer the ques- 
tion. 

(Last question read.) 


7. YY catt answer that. I don’t know. 
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Q209. You can give no approximation? 

A. No, sir; I cannot. There are so many variables 
Enehe: 

QO210. Would the temperature rise have been any 
differ- [1156] ent or any less per unit of time than oc- 
curred during normal defrosting operations when you 
observed the temperature rise? 

A. I would think that it might; it might. 

Mr. White: Just a moment. 

Mr. Lyon: QO211. Jt might be which way? 

Mr. White: Just a moment, please. J wish to enter 
this objection again: That to my recollection the witness 
has at no time stated that he observed the temperature 
rise, the rate of temperature rise, in the locker room under 
such conditions as you refer to. 

Mr. Lyon: Well, I think you better read the record. 
The witness, I think, understands. 

Q212. Do you mean it would be at a greater or less 
Tate than you have stated. te be two decrees in abour an 
hour’s time? 

A. I would judge that at the start of the work, when 
the temperature was down, that the rate would be—TI can 
only euess at that. I couldn’t give you an answer. I 
don’t know. You are not asking me what we did to pre- 
vent a temperature rise. I can’t give you an answer to 
that, and I don’t want to take my time to guess at these 
things here. I have got my own business to attend to. 

Q213. 1 know that, but you have had considerable 
experience in these operations, haven’t you? 

A. We have done considerable work, yes. |1157] 

QO214. And you have made observations of change- 
overs in plants, haven’t you? Gee es, 
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Q215. You have made observations of temperature 
changes during such change-overs, haven’t you? 

A. Yes, we have tried to notice those things. 

O216. And you know in this particular plant that dur- 
ing defrosting operations you had a temperature rise of 
two degrees in less than an hour’s time, don’t you? 

Eee CS. 

Q217. Now from that information are you unable to 
answer the question that I gave you as to what would 
be the temperature rise during this change-over in a 
period of 48 hours, assuming that there was ‘nothing 
done, no other instrument put in the room or no other 
freezing medium put in the room, during that change- 
over period? A. Well, I wouldn’t tell you that. 

Q218. You couldn’t tell me that? we No, sir, 

Mr. White: Repeated examination along this line is 
objected to because the witness has unequivocally stated 
that he didn’t know that; he knows nothing about the 
temperature. 

Mr. Lyon: You don’t need to argue the question. 

Mr. White: I am not arguing. 

Mr. Lyon: What are you doing? 

Mr. White: I am merely objecting to the ques- 
tion, (| 1156] 

Mr. Lyon: No, you are not. There is no question 
before the witness. 

Mr. White: I am merely objecting. 

Mr. Lyon: You are not objecting. There is no ques- 
tion before the witness. 

Mr. White: I can object if I want to to this course of 
examination, attempting to elicit from this witness some- 
thing as to which he testified he knows nothing, 
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Mr. White: He has testified, Counsel, that he does not 
know the rate of temperature rise that occurred out there. 


Mr. Lyon: He has testified under certain conditions, 
and ] am asking under comparative conditions what the 
temperature rise would be. 


QO219. Would you assume that the temperature rise 
would under the conditions I have stated be greatly dif- 
ferent from the temperature rise rate during defrosting? 

A. That is a hypothetical time or is this what ac- 
tually took place out there? 


Q220. I am asking that as a hypothetical question. 

A. Well, the temperature rise is dependent on many 
things. First, heat loss through a wall; second, the use 
of doors; third, how much cold stuff is in there. If you 
have got one locker filled with 100 pounds of stuff the 
temperature will jump just like hitting a drum with a 
rock; it will [1159] just bounce. If you have 300 lockers 
in there and they are full of cold storage produce, you 
have got 300 times 100 pounds to a locker; you have got 
30,000 pounds in there, and when it 1s down to five de- 
erees your temperature fluctuations cannot change very 
fast. You have got an inertia there, a flywheel effect, of 
the cold storage produce that is refrigerated, and your 
temperature rise will be considerably slower. Now I 
don’t know how much produce there was in those lockers 
at any time, and | don’t know how many lockers were full 
at the time that change-over was made. 


Q221. Do you know how many lockers were filled, if I 
may interrupt just a nunute, or what the use of the lockers 
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was at the time you made this observation that you have 
testified to of a two-degree rise in less than an hour? 

A. It was about a third of the lockers were occupied, 
were sold to customers. That is all I do know. At the 
time I know I requested information, but most fellows 
don’t like to tell you, because that gives an idea of how 
much— 


©222. You under any conditions are not able to an- 
swer the question or to state an opinion on any basis of 
assumption as to what the temperature rise would have 
been if this change-over had required four days of men 
continuously going in and out of those doors to make the 
change-over ? A. No, I could not. 


QO223. You would not hazard a guess? [1160] 
A. No. 


Q224. By making any assumption that you wanted? 
A. I don’t think so. 


Mr. White: The question has been answered many 
times. The witness has testified that he doesn’t know. 


Mr. Lyon: Just let the witness answer. 


A. We would be so far off that it would make me look 
foolish, no matter what I said. That is just like guessing 
as to how far a Japanese balloon is going to fly. They 
find them in Wisconsin and the Pacific Coast and in the 
Pacific. That is too indefinite. I certainly would not 
guarantee that. I wouldn’t take a contract to do any 
work and make out a guarantee on that. I wouldn’t stick 
my neck out at all. 


225, You certainly would not take™@ Contract and 
guarantee the contents of a locker room, making a change- 
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over of that character in four days, that it would not be 
materially above freezing, would you? 
A. I would not guarantee temperatures unless [ had 


full control of all variables, and I wouldn’t have it there. 


0226. Now you would not take a contract to make a 
change-over of this character, then, which would require 
three to four days to do, without providing some auxiliary 
refrigeration, if you were required to guarantee the con- 


tents of the room, would you? 


Mr. White: That is objected to as incompetent, ir- 
rele- [1161] vant and immaterial; obviously has no ref- 
erence to anything that occurred at Yamhill. 

A. If I had a job that was going to have to be done 
for any extended length of time which I could not control, 
I would make some preparation to put some additional 
refrigeration in. 

Q227. Otherwise you would not be responsible for 
what happened to it, would you? 


A. Be responsible? I would not stick my neck out 
unless I had full control of all variables, which we would 
not have. 


Q228. Now your company did make this change-over 
at Watwill, didn't it? 

A. We made the change-over at Yamhill. 

0229. Did you make any provision for stand-by re- 
frigeration of the locker room during the time that that 
change-over was made? 


A. I don’t recall that we did. 
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0230. You don’t recall having put any dry ice or any 
other refrigerant in the locker room to keep the tempera- 
Ci e—— 

A. If there was any dry ice put in there it was put 
in by Mr. Trullinger himself. We didn’t do so. 

QO231. You didn’t have anything to do with it? 

Ee NO, sit, 

Q232. The Carrier company, whom you represent, 
now in- [1162] structs in the installation of water de- 
frosting units, does it not? 

Mr. White: That question is objected to as utterly 
immaterial, as to what the Carrier Corporation now in- 
SEUUCES. 

A. The Carrier Corporation furnishes us Carrier 
equipment that has water headers in it. 

Mr. Lyon: @Q233. And also has published a booklet 
on the use of that system in water defrosting, I believe? 

Pee lithev do, 1 Haven't Seen it. 

O234. You have installed such Carrier units using 
water defrosting, haven’t you? 

Pes raiiy jobs; yes, sir. 

0235. Quite a number of them? 

PeeOneitmiy jobs; yes, sir. 

QO236. You know that the Carrier Corporation was 
sued by the Refrigeration Engineering Company, do you 
not? A NGe cir. 

0237. You didn’t know that? fea Ne), 

0238. Never heard that? Ay Never dicandiot 11, 

0239. How long have you represented the Carrier 
Company as an agent? 

A. Well, as an agent—we are not their agents now. 
We are dealers. We distribute their products in this 
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anca, (1163) Under the presenpetramenise if has been 
since we got it in December or January, somewhere along 
in there, 1938—December of 1938 or January, 1939— 
and previous to that I was working, as I said before, as 
an employee of the Electrical Products, who had the Car- 
rier franchise for this area and other areas. 

Q240. You have installed industrially, outside of 
Army jobs, water defrosting units, haven’t you? 

Peo Yes, 

Q241. When is the last such job that you installed? 

A. Oh, this last winter. 

Q242. When after this Yamhill job was the first one 
that you installed? 

Mr. White: This examination is objected to as irrele- 
vant and immaterial unless it appears that the water de- 
frost systems to which counsel now refers have something 
to do with the water defrost systems referred to in the 
direct examination. 

Mr. Lyon: Just answer the question, please. 

(Last question read.) 

A. Well, the Yamhill one was not the first one in- 
stalled. It is the first one we have any record of. 

Q243. When after this Yamhill one was the first 
water defrost system that you ever installed? That is 
what I am speaking of—not the Carrier system. 

A. We installed one at Glacier Bay Oyster Company 
in [1164] North Bend, Washington. 


Q244. Was that a Re-cold unit? Aw NO,. Sig 
0245. Whose unit was it? A. APCairicn anime 


0246. When is the first time you became acquainted 
with the Re-cold unit? 
A. I think it was 1941 or 1942. 
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0247. You never heard of it before that? 

A. Well, I knew that Re-cold coils were sold by a 
dealer here in town, but we had never had any business 
dealings with this dealer and I didn’t see anything in his 
place, but this that you mention was a Re-cold coil sold 
by the Northwest Baker Ice Machine Company and in- 
stalled by them at the Portland Provision Company. 

Q248. When was that installed? 

A. Well, I couldn’t tell you, but it is previous to my 
being called in there to do their work. 

0249. How long was that after the Yamhill job? 

A. Oh, a couple of years. 

Q250. So you did know of the Re-cold water defrost 
system within a couple of years after this Yamhill job? 

pee Uhat is tight. 

Q251. You have stated that when this insulated wall 
was put in around this Carrier unit at Yamhill in the 
pre-cooling [1165] room there were doors placed in the 
wall. Where were those doors placed? 

Mr. White: I object to the question. J don’t recall 
that the witness said doors were placed in any wall. 

Mr. Lyon: Yes, he did. He said he opened them and 
closed them during defrosting. 

Mr. White: Now, for my purpose, what doors in what 
wall are you referring to? 

Mr. Lyon: I think the witness understands the ques- 
tion. You understand the question, don’t you Mr. Postle- 
waite? 

A. Well, there were doors or openings that could be 
closed put in the insulated wall so that we could reach One 
twist the handle or lever that we rotated the spray pipe 
with. 
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Q252. Was that the only door that was in that in- 
sulated wall? A. That is the only one that I recall. 

Q253. How big a door was that? 

A. Oh, big enough to get both hands in, if you had 
to, with a pipe wrench. 

0254. About what dimensions? 

A, Probably a ali a ioet py 2 toot. 

Q255. And that door was allowed to remain open 
during defrosting, wasn’t it? 

A. It had to be, to rotate the handle. 

Mr. Lyon: That is all. [1166] 

Redirect Examination 
By Mr. White: 

Q256. Mr. Postlewaite, I would like to have you clari- 
fy your reference and description of this operating handle 
to which you last referred. 

A. Well, it was at right angles to the axis of the 
pipe, the sprinkler pipe, and by moving that back and forth 
the sprays were moved in the same angle that the handle 
was rotated. 

Q257. Was it necessary to go inside this unit-contain- 
ing compartment to operate the handle? 

A. No, you couldn’t get in there. All you could get 
was your hand in there to rotate it. 

Q258. You testified on cross examination with refer- 
ence to the time required to defrost the coil, the time being 
different when the water pressures were different: is that 
true? A, That is what I meant to conyev. 

Q259. Would the time be greater or lesser with in- 
creasing water pressure? 

A. With increasing water pressure the time would be 
shorter. 
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0260. During defrosting of the coil was the interior 
of the compartment within which the Carrier unit was 
insulated in air communication with the locker room? 

pee Whe interior of the coil was.) Wiesomside ot the 
[1167] housing was open and exposed where the hand- 
operating hold for the water sprinkler was. 

Q261. You referred to the Yamhill water defrost sys- 
tem as not being the first water defrost system within 
your recollection; is that true? 

Mr. Lyon: That is objected to as not being within the 
pleadings, and any questions directed thereto are outside 
the pleadings. 

Mr. White: Counsel, you asked the witness a question 
whether he knew of any other water defrost systems— 

Mr. Lyon: No, I asked him a question if he had made 
any after that; not before it. 

Mir. White: ©262. Did you, Mr. Postlewaite, at any 
time when you were in the locker room, observe a tem- 
perature-measuring instrument of any kind and at the same 
time observe a time-indicating instrument so that you could 
accurately determine the rate of temperature rise? 

A. No. You want to know how I did it? 


Mr. White: No, if you never measured it, that is all I 
want to know. 


Recross Examination 
By Mr. Lyon: 
0263. How did you determine the rate of temperature 
rise, Mr. Postlewaite? I want you to have sufficient time 


to say everything you want. I don’t want to shut you 
On even it | 1168] Mr. White does. 
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Mr. White: That is inferring something that certain- 
ly is not true, as evidenced by the fact that I might have 
shut him off during cross examination if I had not been 
somewhat indulgent. 

A. Well, at the start of the water defrosting period 
we could start from upstairs in the—not the lobby but the 
store proper, where you had a clock on the wall, and go 
down and start the defrosting water and then come back 
up and go into the room and come back out, and then 
watch the clock and then go back; and we would listen to 
see if anybody flushed the toilet in the meanwhile, because 
if they did the water pressure went to hell. That is all 
there is to it. 

Mr. [Vhite: Q264. You observed the temperature in 
the locker room at the same time? 

_ A. We would look at it, yes, and then we would come 

back out there and stand there and watch the clock, you 
see, and then we would stand right outside and listen. 
That is the truth. 

Q265. Watching the thermometer at both ends of the 
cycle, too? A. That is right. 


Mr. Lyon: That is all. 
Mr. Whites That is all. [1169] 


Mr. White: In connection with the Postlewaite testi- 
mony, we offer Y-25, which is identified by Mr. Postle- 
waite with relation to the structure of the diffusion unit 
in the Yamhill plant. ° 

Mr. Lewis Lyon: No objection. 

The Court: That is the control cooling Carrier cold 
diffuser ? 
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Mr. White: That is right. 
Mite Court: All right, 


(The document referred to was received in evidence 
and marked Y-25, Plaintiff’s Exhibit.) 


Mr. White: We will now call W. C. Hulse to the 
stand. 


Wee. HULSE 


calied as a witness by and in behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your name, please. 

The Witness: W. C. Hulse; H-u-l-s-e. 

The Clerk: Your address? 

The Witness: San Francisco. 

The Court: Whereabouts? 

The Witness: 754 Eighteenth Avenue. [1170] 


Direct Examination 

By Mr. White: 

©. Mr. Hulse, what is your present position? 

ee Pacine Coast representative of the Wilfer eiannu- 
facturing Company. 

©. In what business is the Vilter Manufacturing 
Company engaged? 

Pee Iie iManiiaciure of refrigeratione anda condi- 
tioning equipment. 

The Court: Is that spelled \V-1-l-d-e-r? 

The Witness: V-1-I-t-e-r. 

The Court: Vilter Manufacturing Company? 

The Witness: Yes, sir. Here is a card. 
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By Mr. White: 
QO. Did you ever work for a company known as Elec- 
trical Products, Consolidated? Pee Ves, Su 


©. At what time did you work for that company? 
Eee 1935) ta 1937. 

QO. Where was the company’s headquarters? 

A. Seattle, Washington. 

QO. Where did you work? 

A. State of Oregon, headquartered at Portland. 

OQ. What was your position as representative in Ore- 


A. I was in charge of the Oregon operations. |1171] 

The Court: When did you conclude? Do you recall 
the month and the year? 

The Witness: March. 

ame Court: 19570 

The Witness: That is right. 


By Mr. White: 

Q. Then you were continuously with Electrical Prod- 
ucts from 1935 to March 1937? 

Pome Wate ts COrrect. 

©. Did you do any work in connection with a job for 
Trullinger & Eustice at Oregon near Portland? 

A. I sold the job to Mr. Trullinger. 

O, {a whatejob do you refer? 

A. The locker plant installation at the Trullinger & 
Eustice store in Yamhill, Oregon. 

Q. Just generally what was the nature of that locker 
plant installation? 

A. It was an installation consisting of two basic 
rooms, one known as the chill room, the other as the 
iTeeZet: 
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Q. I will inquire into that later. Just give me a gen- 
eral description as to the nature and purpose of that job 
@r plant. 

A. It was an installation for freezing and holding 
fruits, vegetables and meats for various customers who 
would rent space. [1172] 


Q. What did you have to do with this plant? 

peel sold it. 

Q. You sold it to whom? 

mw Ered L. Trullinger. 

Q. And following this sale to Mr. Trullinger, what 


familiarity did you have with the job? 

A. Of course during a sale you are involved with the 
design; after a sale you always show the customer the 
interest of seeing the plant. going over it with the cus- 
tomer. That is a courtesy you give him for his money. 

Q. Who had charge of the work? 

A. In what respect do you mean, charge? 

The Court: Physical installation. 

The Witness: Anton Broms. 

By Mr. White: 
Q. Who was the overall boss on the job? 
“Ne I awas. 


Gite Court: 8 Why cant we lead hin a ittlempiees dhe 
long and short of it was, you negotiated the contract, had 
general charge of the operation— 

The Witness: That is right. 

The Court: —wrote and signed the contract, discussed 
the design— 

The Witness: That is right. 
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The Court: —layout and need and had Broms put it 
i 7 3 | 
The Witness: That is right. 


By Mr. White: 
QO. Were you present at Yamhill during the construc- 
tion of the plant? Pe Veset, 


Q. Approximately how often? 

A. Well, every few days. 

QO. Now were you familiar with what we might call 
the building layout? Ay Yes, sir. 

QO. Will you describe it, please. 

A. The location of the locker plant equipment as to 
the rooms was in the rear section, which had formerly 
been used for dry storage of the Trullinger & Eustice 
store. It consisted of one main room, as we called the 
locker room or freezer room, a small, you might say, 
anteroom that was used for chill purposes, the entrance 
of course to the freeze room being through the chill room 
so that the lower temperature wasn’t open to the ware- 
house: the machine, the compressor equipment, that oper- 
ated the temperature was installed in the basement under- 
neath that. 

The two rooms were adjacent then? 

Directly connected: yes: 

The chill and locker rooms? 

Yes. [1174] 

Can you describe when first erected what the re- 
frigeration equipment installed in each of these rooms 


OF os © 


contained? What did they contain? Take the locker 
room first. 

A. You mean to say what was in the rooms? 

Oy es: A. As to product or equipment? 
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Oe Hither or both. 

A. The locker room being a square was filled with 
rows of wooden and wire mesh locker spaces, we will say 
approximately 10 cubic feet each, with a little lock on it. 
The chill room was simply a room where it was designed 
to take the animal heat out of meats that came in. It had 
rails around it for the hanging of meat. In each room the 
temperature was controlled by a separate Carrier cold 
diffuser. 

Q. Now you refer to separate cold diffusers. Can you 
be more specific as to what and where they were? 

A. In the chill room we used a 15 K-4 ceiling mounted 
type Carrier diffuser which operated on an air switch 
with what we called—well, it is a humidity control. 

Located in the same room but on the floor and in a cor- 
ner was a 15 Q-2 Carrier cold diffuser, which was in- 
stalled to maintain the lower temperature of the freezing 
room, or locker room as you call it. 

Q. Is that diffuser to which you now refer in exist- 


ence? [1175] Jon aS 

Om VWitere? A. In the same locker plant. 

Q. Were you present when this plant went into opera- 
tion, first went into operation? Aa es cin: 


Q. Do you recall whether at that time produce had 
been placed in the locker room? 

A. Well, I remember the first piece of what you might 
call produce, when that was put into the locker. 

Q. Had customers started using the lockers? 

A. No. The first material that went in was before 
ube euistomiers actually had used it, 

The Court: When was that? When did the first 
material go in? 
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The Witness: November 11th. 

Whe Court: That was a turkey: 

The Witness: That is right. 

The Court: It is still there? 

The Witness: That is right. 

The Court: When did the customers start using it? 

The Witness: J would say within a day or two after 
that first famous turkey went in. 


By Mr. White: 


Q. When to the best of your knowledge and recollec- 
tion [1176] was the locker plant put in operating condi- 
tion? 

Mr. Lewis Lyon: Objected to as already asked and 
answered. 

The Court: Overruled. 

The Witness: Well, it actually was started on its pull 
down to final temperatures November 11th or—as to the 
time of day, I think when the turkey was put in it 
wasn’t— 

Mr, White: Perhaps 1 cam clarity that. 

©. When I say “operating condition” I mean when 


was it first put into operation with the locker room 
brought down to refrigerating temperatures. 

A. It was down to temperature on November 11th. 

QO. Was any equipment used for defrosting the re- 
frigerating equipment, specifically the diffuser unit? 

The Court: There are two diffusers now. I didn’t 
know that. 

Mr. White: That is correct, your Honor. 

The Court: What method of defrost did you put on 
the big one on the floor in the corner? 
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The Witness: Water defrost. 

The Court: When you installed it? 

The Witness: It was sold hot, gas. 

The Court: Did you use hot gas? 

The Witness: No. 

The Court: What method of defrost did you have on 
the [1177] other ceiling unit? 

The Witness: That is a high temperature unit. You 
don’t require defrosting. 

The Court: You don’t require defrosting? 

The Witness: No. The coil temperature is above the 
freezing temperature normally and then of course there 
is the off peak, if it does frost a little it is so close to the 
defrosting temperature that the minute that it is off on 
an off-cycle the ice drops off as water. 

(ie Cott] You simi it off then merely 

The Witness: No, it is automatic. 

The Court: It is automatic? 

The Witness: Yes. 

The Court: So that the temperature of the chill room 
was above freezing? 

The Witness: Well, it was designed to be above freez- 
ing. At the time we started the freezer plant we got into 
a little difficulty there and it got below freezing. That 
was the reason for the insulated section around the floor 
mounted, or the 15 Q-2 cold diffuser. 

The Court: When was that put in? 

The Witness: Within two weeks. 

dhe Court: SWithin two weeks? 

The Witness: After the original installation. 

The Court: After you put the turkey in? [1178] 

The Witness: That is right. 
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By Mir. White: 

Q. As I recall your answer to the question concerning 
the hot gas, being that you did not use hot gas, what do 
you mean by use, if I am correct in that respect? 

A. It was not turned over to the customer with a hot 
gas defrosting system on it. 

The Court: Was it turned over to the customer with 
a water defrosting system? 


The Witness: Yes, sir. 


The Court: Do you know anything about that water 
defrosting system? 

The Witness: J think I know quite a little about it. 

The Court: Do you know how it worked? 

The Witness: Yes, sir. 

The Court: What is this fellow’s name, Tony? 

The Witness: Broms. 

The Court: Did Tony Broms consult you about it? 

The Witness: Yes, sir. 

The Court: Do you remember when you installed the 
equipment there with the hot gas in it, in relation, let 
as Say, to November 1ith:  Youvhave that date fixed am 
your mind apparently as turkey day. 

The Witness: That was the day it started. That is 
easy to remember. [1179] 

The Court: With relation to that day, when did you 
have the equipment in there as you originally contracted 
with them to put it in with hot gas? 

The Witness: A few days before that. 

The Court: A few days? 

The Witness: Yes. 

The Court: Then you put the hot gas on? 
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The Witness: That is right—well, now, let me under- 
stand it. During the time that they first brought the 
machinery there and were installing it, after all it isn’t 
a big job, it didn’t take a long time, I wasn’t there, the 
only thing I knew about anything is that—well, it is a 
receiver condenser on that type of equipment. We had 
some trouble with it and replaced it, and Tony came and 
asked about changing it to water defrost. We discussed 
that and decided that that would be the best operation 
under those conditions. 

The Court: That was before you turned it over to 
Trullinger & Eustice? 

The Witness: Before we turned it over to Trullinger 
& Eustice. 

The Court: You did put the system in, however, with 
the hot gas and operated it? 

A. Well, when I say operated, I wouldn’t say it was 
ever down to temperature. It was turned on. 

The Court: It was turned on? [1180] 

The Witness: That is right. 


The Court: Wid the customer coniplain? 

The Witness: No, it wasn’t the customer’s property 
sot tat tie. 

Mite’ Court: You decided to change it? 

The Witness: After they had the difficulty; yes. 

The Court: Did you make some change in your con- 
faces !he contract calls for hot gas, 

The Witness: The contract never was changed on its 
face. The agreement on it was just a matter of talking to 
Mr. Trullinger. 

The Court: Then you put the water defrost in? 
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The Witness: That is right. 

The Court: And turned it over to them with the water 
defrosting apparatus? 

The Witness: That is correct. 

The Court: In the open chill room? 

Tie Witness: Yes. 

The Court: And within two weeks— 

The Witness: Under those conditions when it was in 
the open chill room of course he complained, rightfully 
so, because the cold diffuser unit itself was bringing the 
temperature of the chill down below its guaranteed operat- 
ing point. 

lie Courts Then when you put the water on ii 
imoze ! 

The Witness: That had nothing to do with it. [1181] 

The Court: Did the water freeze when it was below 
freezing? 

The Witness: No, no. 

Wie Gouri: Ttdid not? 

The Witness: No. After we put the insulated cham- 
ber around it of course—during all of this time the freeze 
room itself would operate all right. 

The Court: Yes, I understand. 

The Witness: It was only the chill room where it was 
creating difficulty. As soon as we got the unit insulated 
away from the chill room then the customer was satisfied. 
By Mr. White: 

OQ. Why didn’t the customer want the chill room 
brought down to as low a temperature as existed while the 
diffuser was openly exposed to the room? 

Mr. Lewis Lyon: That is objected to as calling for a 
mental conclusion of a party not here. 
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The Court: Yes. I think it probably does. 

We will have a short recess. 

(Short recess.) [1182] 

Q. Mr. Hulse, did the contract with the customer 
involve any specifications with respect to locker and chill 
room temperatures? A Year sta 

Q. What were they, please? 

A. Thirty-five degrees in the chill room; 10 degrees 
in the locker room. 

Q. In other words, the refrigeration equipment in- 
stalled was to operate—to maintain those temperatures? 

vo that is correct. 

©. Did it maintain that temperature condition in the 
chill room when first operated? A. No. 

QO. What temperature condition existed in the chill 
room? 

A. It got a lot lower. We got down into the 20s. 

©. What is the basis for your statement that it drop- 
ped as low as the 20s? 

The Court: Isn’t that cross examination? 

Mr. Lewis Lyon: That is objected to. 

OQ. By Mr. White: Why? How did you know? 

Mr. Lewis Lyon: That is objected to as cross ex- 
amination. 

The Court: One witness testifying to a fact is suffi- 
cient to prove it. You are not going to cross-examine 
him, are you? 

QO. By Mr. White: Did you make any temperature 
measure- [1183] ments in the chill room? 

A. Yes, sir. 

Mr. Lewis Lyon: The same objection. 

Mie Cour: = Overruled. 
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Q. By Mr. White: How did you make those tem- 
perature measurements ? A. With a thermometer: 


Q. And where was the thermometer? 
ww. On the wall. 


QO. Did you have any other means of obtaining an 
indication of the temperature condition in the chill room? 

A. Oh, yes, we froze the drain water from the 15 K4 
diffuser in the bucket we had to catch it originally. 

OD. The 15 K4 ditiuser being the one— 

The Court: The ceiling? 


QO. By Mr. White: identified as having been 
mounted on the ceiling? A, Phat Ss correct. 


Q. For what purpose was that water used? 

A. That water was really waste water, but before 
we had it worked out so that it drained out of the room, 
we just ran it into a bucket, and that water froze up. 

Whe Court: What ie the water tom the ceiling: 

The Witness: From the ceiling unit, yes. 

The Court: From the diffuser? [1184] 

The Witness: No. That coil operates normally right 
at or just above or slightly below the freezing tempera- 
ture, and as it cycles the slight frost that gets on to it will 
defrost and it ran down through the drain and into the 
bucket. 

Q. By Mr. White: Was that the humidifying water? 

A. Well, that unit was designed to maintain high re- 
lative humidity and a temperature of 35 degrees. You 
couldn’t say that the water was the humidifying water. 
Tt was the water that the mnit had actually taken out of 
the air, which would be really the reverse. 

The Cotrrt: That ewater froze? 
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The Witness: Yes, in the drain bucket. 

The Court: But the defrosting water, on the other 
hand, did not freeze? 

The Witness: No, sir. 

©. By Mr. White: While the temperature condition 
which you have described existed in the chill room, the 
diffuser unit was defrosted by water; is that correct? 

The Court: By “diffuser unit’? you mean the one on 
the floor? 

Mr. White: The one on the floor. 

The Witness: Yes. 

Mr. Lewis Lyon: That is objected to as leading, your 
Honor. 

The Court: Well, he has answered it. [1185] 

Mr. Lewis Lyon: I move to strike the answer. 

The Court: Motion denied. 

Q. By Mr. White: Will you describe the water de- 
frosting means? 

A. The water defrosting consisted of a pipe run 
through the cold diffuser, that is, the 15 Q2 cold diffuser, 
just over the top of the coil section. We merely drilled 
a hole into the casing, ran it through, and fastened the 
dead end of the pipe to the opposite end of the diffuser. 
On the outside we had— 

Q. May I interrupt. How was it fastened at the dead 


A. With a pipe strap, just an ordinary pipe strap. 


Q. Have you personally seen that pipe strap? 
A. It was in the diffuser the last time I saw it. 
Q 


When was that? AG Aieust ot 45. 
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Q. Continue, please. 

A. Just at the outside end of the perforated pipe, we 
had an el, a short piece of pipe some eight inches long, 
attached to a hose and had enough length in it to permit 
us to rock the diffuser, or, the defroster pipe back and 
forth so that the spray could be concentrated evenly over 
fie-entire coil area. om the top pant or the coil area, Uiae 
pipe ran on down to the floor. 

©. What pipe? [1186] 

A. I should say the hose—pardon me—ran on down 
to the floor, where underneath that, directly underneath 
the unit it was connected to the main city water. At that 
point there was a three-way stop and drain valve, as they 
are normally called. 

QO. Now, what specifically was the relation between 
the city water line and the hose? 

A. Well, it was a continuation of it whenever the 
valve, the three-way valve, was open. 

©. That connected through the valve? 

Ae iat S. Correct. 


©. Now, what happened to the water which was 
sprayed over the coil from this spray pipe overlying? 

A. Well, you mean where did it go after? 

OO aeces 

A. After it had done its work of defrosting or melt- 
ing the ice it went right out through the bottom of the 
unit out the drain. 

QO. Will vou describe the bottom of the unit, please? 

A. Well, it 1s a metal drain pan, grooved, slanted to- 
wards the center, where there was a drain pipe that ran 
directly through the floor. 
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©. Where did the pipe go after it passed through the 
floor? 

A. Well, originally it didn’t go any place, we just ran 
[1187] it out on the ground. The basement below that 
store was just dirt. Until such time as it made a big mud 
puddle down there, why, we just let it run on the floor. 
Finally they put an extension on to it and ran it out into 


the back yard. [1188] 


Q. I will ask the witness to refer to Exhibits Y-14 
and Y-15, and ask you if you are familiar with what 
these photographs appear to show. 

The Court: Isn’t this merely cumulative, counsel ? 

Mr. White: It is with relation— 

The Court: To what they show. In the first place 
you have the pictures, in the second place you have the 
stipulation concerning the pictures, and in the third place 
you have the valve and you have Tony Broms’ testimony 
who explained this in detail. 


Mr. White: It is cumulative with relation to Broms. 


The Court: If you consider it important, you can go 
piead and put it i, 


By Mr. White: 

Q. Now, Mr. Hulse, while the floor carried diffuser 
was exposed in the chill room, as you have described it, 
did you personally then operate this water defrost sys- 
tem ? Bees uisir. 

Q. Now will you describe what you did in operating 
this defrost system? 


A. You mean to just go through the process? 
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©. Yes. Explain the steps through which you went 
in defrosting. 

A. The first operation, we stopped the liquid supply 
using the stop valve just ahead of the expansion valve, 
[1189] stopped the fan— 

Q. May I interrupt. When you say liquid supply, you 
mean refrigerant? A. WUhatas right. 

Oth wes. 

A. Stopped the fan, closed the damper on the return 
air side of the diffuser. The damper was over in the 
Treezer Toot. 

Q. The locker room? 

A. Yes, in the locker room. We closed it so we didn’t 
splash water out into the locker room. 

Sometimes we would turn the compressor off, some- 
times not. Then turned the water on. At first we used to 
be careful to look through the inspection plate hole in the 
side of the unit to be sure that all the ice was off. As 
soon as it was we just reversed that operation. 

Turning the water on of course required that you go 
downstairs, and when you turned it off—that is the de- 
frosting water—you of course opened the drain cock so 
that the water would drain out of the defroster line. 
Now first you opened the valve, is that correct? 
To turn the water on; yes, sir. 

Then what did you do after you opened the valve? 
After you have defrosted then you reverse it. 


O P10 PO 


Q. No, T am just asking what was your next step 
after [1190] you opened the valve down in the basement. 

AY We eo hack“ -andrrock the-defroster sovthat it 
covered the coil, and you look through the hole to watch 


to see how well you are doing the job. 
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QO. Then that spraying operation continued how long? 

A. Well, normally four to six minutes. 

©. And what observation did you make in the coil 
while the defrosting was going on? You referred to hav- 
ime peeked 1, A. Just watch the ice disappear. 

©. Did you observe the presence or absence of ice at 
the end of the defrosting operation? 

A. There wouldn’t be any ice then. 

©. What happened to that ice? 

A. The water melts it and it goes away down through 
the drain. 

Q. Now having completed the operation, the spraying 
operation, what did you then do? The water is still run- 
ning out of the spray pipe. 

A. Go down and drain the water, open the drain cock 
to bleed the line back, go back up open your damper in 
your locker room to the return air, turn your fan on, 
turn your thermal expansion valve on, and if the machine 
had been turned off you turn the machine on. 

©. And when you say drain the water out of the line 
[1191] by opening the drain cock, to what line do you 
Herem, 

A. The line and hose and the perforated pipe through 
the diffuser unit. 

QO. And that water drained where? 

A. The water in the vertical section would drain back 
into the basement. The drain pipe itself was. slightly 
slanted. Tt would drain into the unit the minute the valve 
was open and the air could come up through the pipe. 

Q. Did you instruct anyone else how to conduct the 
defrosting operation ? Da eceecin, 


Ge Vo? 
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A. Mr. Trullinger, Mr. Eustice, some of his em- 
ployees, and later customers we took out to show the 
job to. 

Q. Now you referred to a damper at the bottom air 
inlet from the locker room to the diffuser. What was 
the purpose of that damper? 

Mr. Lewis Lyon: That is objected to as a misquota- 
tion of the witness’ testimony. 

The Court: He didn’t say it was at the bottom. 

Mr. White: That is right. 

OO.” You reterred to a daniper which, as 1 recall a1; 
was closed. 

A. That damper was closed and closed the return 
air duct into the bottom of the unit, and was installed 
merely to [1192] keep the water from splashing during 
the defrosting operation out into the locker room. 

Q. It was normally open then? 

A. During the running operation; yes. 

The Court: If it splashed into the locker room what 
would happen to it? 

The Witness: It made an ice-rink. 

The Court: It made an ice-rink? It froze? 

The Witness: Yes, sir. 

The Court: Then do you know the temperature of 
the room inside the insulated unit? 

The Witness: You mean the locker room or the little 
room? 

The Court: The little room where the freezer was. 

The Witness: That temperature was always at the 
locker room temperature or below. 

The Court: Was it there when you were defrosting? 
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The Witness: It would still be always at that range. 

The Court: It would be at that or below? 

The Witness: That is right. 

The Court: But the water that went into one room 
which was higher than this room froze and the one that 
went into the little insulated room didn’t freeze? 

The Witness: No, it would freeze. The thing is, it is 
the quantity of water that comes that stops it from freez- 
ing as it goes through the unit over the coil. In other 
words, [1193] there is a temperature differential between 
the ice and the temperature of the water coming in, and 
as long as that water comes in fast enough it takes the 
ice away, melts it and takes it right on out and it drops 
through by its velocity weight. If that water splashes 
out of that unit, as sometimes it did, through cracks it 
would freeze on the floor underneath of the unit, the same 
as it did over in the locker room if it bounced out through 
that opening. 


By Mr. White: 

©. On what floor? 

Pee ihewtioor right directly underneath teshss©-2 
cold diffuser, inside of the insulated area, the little cover 
room we put around the unit. 

Q. Now did you personally operate the water ap- 
paratus after the insulated wall was placed about the unit? 

A. Yes, sir. 

QO. And about how often did you have occasion to 
operate it? 

A. Well, at first every few days, later on why only 
occasionally when we had a customer to show the installa- 
tion to. 
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Q. And how did its operation by you after the wall 
was placed about the unit compare with the description 
you have given concerning your operation of it before? 

A. As tar as the actual defrosting of the coil 1s con- 
[1194] cerned, the insulated wall around the case had no 
effect upon the defrosting of the unit. The only thing 
that wall has in this thing is that before we put that— 

The Court: Huis question was, how did you operate it 
as compared to before the wall was in. 

The Witness: When we put the wall around it we put 
an extension handle onto the rocker of the diffuser so 
that it could be done without having to reach in through 
the insulated area. 


By Mr. White: 


QO. Why did you put this insulated wall around the 
unit ? 

A. To protect the chill room from the lower tempera- 
ture of the cold diffuser. 

QO. Did this water defrost system at the times to which 
you have referred and within your operation operate satis- 
factorily? 

Mr. Lewis Lyon: Objected to as calling for a con- 
clusion of the witness. 

The Witness: Yes, sir. 

The Court: Well, so far as you know. 

The Witness: Well, I answered the question that way 
because I would say that it was successful if it would take 
the ice off within that period, and I to my knowledge have 
seen the thing defrost and run three or four days without 
having to defrost again. [1195] 

iieCourt: All rigine. 
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By Mr. White: 
©. Now before the insulated wall was placed about 
the unit, did you measure the temperature in the locker 


room? A. Yes, sir. 
Q. And how did you measure the temperature? 
A. Thermometers. 
©. What did you find the temperature to be? 
A. It met the guarantee. 
©. And what was that? ii lenedegrces: 
QO. Ten degrees Fahrenheit? A. Ua isenien 
©. Any variances from ten degrees? 
A. Oh, naturally. As the machine would go through 


its cycling range there would be a few degrees either way, 
but we would consider it as the guarantee of ten degrees 
because any refrigeration fluctuates from one tempera- 
ture to another. 

©. When you say “few degrees” what do you mean? 

A. Two to three either way. 

©. And did you measure the temperature conditions 
in the locker room after the insulated wall was placed 
about the unit? a.) Yes, 

QO. What did you find them to be? [1196] 

ie Ine sane. 

Mr. White: I will ask the Clerk to identify this draw- 
ing, please, as Plaintiff’s Exhibit Y-28. 


(This document referred to was marked Plaintiff's 
Exhibit Y-28 for identification. ) 
By Mr. White: 

Q. Mr. Hulse, were any drawings made at the time, 
or have there been any drawings made to your knowledge, 
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of the actual water defrost system installed? In the in- 
stallation of the job were any drawings prepared? 


A. Not to my knowledge. [1197] 


Mr. Lewis Lyon: Objected to as a complex question, 
your Honor. I don’t know what an answer to it would 
mean. 


The Court: Well, he answered: No, not to his 
knowledge. So apparently the witness understood it. 

Mr. Lewis Lyon: Well, it had two propositions; one 
was any time, and one was at the time the installation was 
made. 

The Court: His answer to both, then, is no. 

Mr. Lewis Lyon: That is my understanding. 

QO. By Mr. White: I will hand you a pencil drawing, 
identified as Plaintiff’s Exhibit Y-28, and ask you if you 
are familiar with it. 

Pe Y cS. Sit. 

Mr. Lewis Lyon: Your Honor, I think he foreclosed 
himself from that answer by the previous question: Was 
any drawing ever made of the system at any time. 


Mr. White: Well, what I am talking about—I will be 
glad to clarify that 


I mean engineering drawings, or 
was the plant installed, the water defrost system installed 
pursuant to— 

The Court: That isn’t what you asked him. 

Mr. Lewis Lyon: That isn’t what you asked him. 

Q. By Mr. White: The point T would like to bring 
out, to clarify it, is: Are there, to your knowledge, any 
original drawings showing actually the details and layout 
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of that water defrost system, made in the course of the 
work done by [1198] Electrical Products? 

toe No, sir. 

Mr. Lewis Lyon: That is objected to as already asked 
and answered. 

Mr. White: Well, I am clarifying it. 

The Court: Go ahead. The objection is overruled. 
Go ahead and ask him some more questions. 

Q. By Mr. White: Now, Mr. Hulse, will you iden- 
tify, if you can, the drawing which you now hold? 

A. This is— 

Mr. Lewis Lyon: That is objected to on the ground 
there is no foundation laid for it. 

The Court: May be is laying the foundation. I don’t 
know. He asked him to identify it. 

The Witness: This is a sketch that I drew up, myself. 

QO. By Mr. White: When did you draw it? 

per the 19theday of August. 

The Court: 1946? 

The Witness: 1946, right. 

QO. By Mr. White: What does that sketch show? 

Mr. Lewis Lyon: That is objected to on the ground 
that the sketch is the best evidence of what it shows. 

The Witness: Well, it shows— 

The Court: Just a moment. 

The Witness: Pardon me. [1199] 

The Court: I think the sketch is the best evidence of 
what it shows. I think your question is improper. but 
you can ask him what he was attempting to show. 


Q. By Mr. White: Well, is this a sketch— 
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The Court: What were you attempting to show when 
you drew the sketch? 

The Witness: I was attempting to show in one part 
the layout, the relationship of the rooms—the diffusers to 
the rooms, and the approximate location of the defrosting 
equipment; an elevation, and an end-view of the unit itself 
with its defroster, in its relation to the freezer room. 

Q. By Mr. White: You were attempting to illustrate 
your recollection of it? 

A. ‘That's correct. 

The Court: You drew that entirely from recollection? 

The Witness: That’s right. 

QO. By Mr. White: Now, what unit— 

The Court: The last time you had seen that in opera- 
tion was when? In 1937? 

ie VWitness: Thats correct: 

QO. By Mr. White: Then the drawing is illustrative 
of your recollection as of that time; is that correct? 

Ww That's correct. 

Mr. Lyon: I would like to ask one question on this, if 
Il micht, to clarity the record right there. [1200] 

Isivt it a fact that beiore you drew this sketch you 
went into the Trullinger & Eustice store and inspected 
what was there? 

ite \\gimess: ‘Thats correct, 

Mr. Lewis Lyon: Inspected the room set-up and the 
1502 cold dittuser, as it is nowslocated in the locker rooni? 

The Witness: Thats right. It 1s different trom this 
drawing. 
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Mr. Lewis Lyon: It is the same unit, is it not? 

The Witness: That’s correct. 

The Court: You can cross-examine him. I suppose 
you will get around to asking him if he ever saw a picture 
of Precool, or, what do you call it? 

Mr. Lewis Lyon: Recold. 

The Court: —Recold before he drew that? 

Mr. White: We offer this sketch as Plaintiff’s Ex- 
hibit Y-28. 

Mr. Lewis Lyon: Objected to on the ground there is 
no proper foundation laid for it; further, it has no proba- 
tive value whatsoever, not being a sketch made at the time 
of the supposed operation or installation, or it isn’t in any 
way really connected with the operation, and is a picture 
that anybody might draw at any time. 

Mr. White: It is not anybody. This witness drew it to 
illustrate his recollection of what he actually saw. [1201] 

The Court: Of course, if counsel desired, they could 
now have the witness on the witness stand go to the black- 
board and ask him to draw what his present recollection 
is of the situation at that time, and that would be admis- 
sible. I think that all goes to the weight of it, rather 
than to its admissibility. JI would observe that its weight 
is not overwhelming; I mean, nine years, and he has prob- 
ably installed thousands of pre-cooling or refrigerating 


units in the meantime. 
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The Clerk: Is it admitted? 
The Court: Admitted in evidence as Exhibit Y-28. 


(Thereupon, the document referred to was marked as 


Plaintiff’s Exhibit Y-28, and was received in evidence. ) 


{Note: Plaintiff's Exhibit No. Y-28 will be found in the 
Book of Exhibits at page 1241.] 


The Court: Is that all of the direct? 

Mr. ee No, your Honor. There is one matter 
concerning— 

The Court: Will you be long? If you will, we will 
recess now. 

Mr. White: I think we should finish in five or ten 
minutes. 

iiercourt: Allama, 

Q. By Mr. White: Mr. Hulse, when do you recall 
last having seen the Yamhill Locker Plant and Refriger- 
ating equipment with the water defrost system installed 
and the diffuser unit enclosed, as you have testified? 

The Court: He just testified to that. I asked him a 
[1202] moment ago, and he said he saw it in 1937. 

Q. By Mr. White: When in 1937? 

pe October. 


The Court: We will now recess until 2 o’clock. 


(Whereupon, at 12:03 o'clock p. m., a recess was taken 
Tineiiec OURO clock op, i. of the samme day.) }1203] 
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[Foo necies, California; Septemberm 2s, 1946- 2.00 
o’clock p. m. 
Mie Court: Proceed. 


WeeC, HULLS 


the witness on the stand at the time of recess, resumed the 
stand and testified further as follows: 


Direct Examination (Continued) 


Inver. White: 


©. Mr. Hulse, during your operation of the water de- 
frosting of the floor unit when it was in the insulated 
compartment, was there any change of temperature in 
that compartment? 

Mr. Lewis Lyon: That is objected to on the ground 
the witness hasn’t been qualified to answer the question. 

Gi Court, 1 donot think there is a sumicient tonnda- 
tion for him to give an answer to that question. Objec- 
tion sustained. 


By Mr. White: 
©. Was there any damper door installed on the air 


outlet opening from the floor unit into the locker roont? 
A. The air outlet, the one at the top that discharged? 


(What 1s right, Evo INO: 

Q. Will you state whether or not you were in Port- 
land on October 6, 1936? [1204] A. No. 

©. I beg your pardon, October 6, 1937. 

A RE: 


©. Can you identify the signature on Exhibit Y-27? 
Peas is etiy cienatiure, 
Mr. White: That Exhibit Y-27 is offered in evidence. 


946 Refrigeration Engineering, Inc., etc. 
(Testimony of W. C. Hulse) 


Mr. Lewis Lyon: Objected to on the ground there 
hasn’t been shown any materiality whatsoever. 

The Court: I cannot see the materiality of it. Was 
he in Portland October 6, 1937? What has that to do 
with water falling down over a coil? 


By Mr. White: 

QO. At that time had you inspected the Trullinger & 
Eustice plant? 

A. That was the purpose of being in Portland at that 
time. 

Mr. Lewis Lyon: I move to strike the answer as not 
responsive to any question asked the witness. 

The Court: I think it answers it. 

Did you inspect it? 

The Witness: Yes, sir. 

Mr. White: The exhibit, Y-27, now is offered in evi- 
dence. 

Mr. Lewis Lyon: Same objection. 

The Court: Same ruling. Objection sustained [1205] 

Mir Neave: Your Honor, 1 seems to me that thisas 
corroborative of his having been in Portland on that day. 

The Court: What is the materiality of it? 9WWhat is 
the materiality of his inspection on that day? 

Mr. Neave: It establishes the fact that he did inspect 
it on that day, and he has testified earlier that he was 
there in October, 1937, and he saw it operate. 

The Court. I thimk he testified he was there in Whe 
fall of 1937, or i 37. 


Mr. Neave: I think he said October. 
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The Court: But what if he was. What if he did in- 
spect it? What is the materiality of that? What did 
he see? 

Mr. Neave: He has already testified that in October, 
1937, he saw it operate, saw the water defroster operate 
and operated it himself. 

The Court: I don’t recall his testimony to that effect. 

Mr. Neave: Well, we can ask him. 

©. By Mr. White: Mr. Hulse, when you saw the 
plant in October of 1937, did you see the water defrost 
system, the apparatus? 


Eee YS Sif. 

©. Did you at that time operate it? 

A. I did, sir. 

Q. Did it at that time operate satisfactorily? 
ie ves, sit. [1206] 


Mr. Lewis Lyon: That is objected to as calling for a 
conclusion of the witness. 

The Court: Objection sustained. Did it operate? 

The Witness: Yes, it did. 

The Court: Was it in the enclosed insulated room at 
that time? 

The Witness: Yes, sir. 

The Court: Did you operate it? 

The Witness: I operated it, yes, sir. 

The Court: You operated it in the same way that you 
described before? 

The Witness: The same as I described. 

The Court: How long a time did it take to defrost it 
at that time? 
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The Witness: About the same period as before, four 
to six minutes: 

Oie Court: Four to six minus: 

The Witness: That’s right. 

Mr. White: We again offer the exhibit Y-27 in evi- 
dence. 

The Court: Admitted. 

Mr. White: As establishing the time. 

The Court: Objection overruled. Admitted. The ob- 
jection you were about to make is overruled. 

Mr. Lewis Lyon: If I was going to make one. [1207] 


(The document referred to was marked as Plaintiff’s 
Exhibit Y-27, and was received in evidence.) 


[Note: Plaintiff’s Exhibit No. Y-27 will be found in the 
Book of Exhibits at page 1240. ] 


Cross Examination 
By Mr. Lewis Lyon: 
©. Mr. Hulse, you recall having testified by deposi- 
tion in this matter starting at Portland, Oregon, on the 
23rd of August, 1945? 

A. JI don’t understand. 

The Court: Do you recall having testified in a deposi- 
tion? 

The Witness: Oh, yes; yes. 

Q. By Mr. Lewis Lyon: Do you recall that at that 
time you represented to Mr. White and to myself that you 
couldn’t conclude that deposition at that time because you 
were immediately called away and had to leave imme- 
diately ? Ay Mita s. correct, 
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©. Isn't it a fact that you didn’t leave immediately but 
were in Portland all the next day? 

A. If you will recall at that time, transportation was 
really a difficult problem. We were looking for— 

The Court: Well, did you stay in Portland? 

The Witness: Yes, I did. 

©. By Mr. Lewis Lyon: And you didn’t leave that 
day at all? 

A. I left the next afternoon on the—well, it was the 
next afternoon train. I forget what the name was; the 
[1208] Cascade or the Oregonian. 

ive @oure: Or the Yamhill Speciale 

Ore By Mr, Lewis Lyon: Isn't it a tact tliat at the 
giving of that deposition in Portland you produced a docu- 
ment which was identified as Y-13? 

The Court: I think he has the original deposition there? 

The Witness: Would you repeat the question? 

Q. By Mr. Lewis Lyon: Give him the question again. 

(The question was read.) 

A. I don’t believe I produced this. I believe that this 
had been sent to Mr. White some time prior and that he 
produced it at this meeting. [1209 | 
By Lewis Lyon: 

Q. Isn't it a fact, Mr. Hulse, that you personally got 
tate irom) the files of the Electrical Prodiets Corporation 
in Seattle? Pee What 1s concer 


©. Well then it is correct that you produced it? 
A. Technically so. 
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QO. Now isn’t it also a fact that on your direct exami- 
nation in Portland, with reference to that document, that 
you testified as follows: 

“Q. By Mr. White—” 


The Court: Let him read it through first. 
The Witness (Examining document )— 
The Couri: You have the “original there’ 
Mr. Lewis Lyon: I have only my copy. 
The Court: Better give him the original. 


(The document referred to was passed by the witness. ) 


The Court: Do you want him to read from line what 
to what? 

Mr. Lewis Lyon: Beginning with Question 54 and end- 
ing with the answer to Question 55. 

The Court: When you have read it through, will you 
indicate and then counsel will ask you a question. 

The Witness: Yes, I have read it. 


Mr. Lewis Lyon: And that testimony, for the purpose 
of [1210] the record, is as follows: 


“QO. il show you what appears to be an Electrical Prod= 
ucts, Consolidated, invoice identified as Plaintiff's Exhibit 
Y-13, and ask you if you have seen it before and what it is, 
if you know. 

‘Mimiayon: Just adnoment. Let mevseethatiberore 
you answer. Objected to on the ground that there has 
been no proper foundation laid. 

“A, An invoice— 

“Mr, Lyon: That is not the question you were asked. 

(Question read.) 

“AL Yes. | have seen it betore. 


vs. York Corporation, a Corporation O51 


(Testiniony of W. C. Hulse) 


Oe) Do you know what it is? 
“A. It is a notation of a final payment received from 
Fred L. Trullinger for the locker plant at Yamhill, Ore- 


33 


gon. 


(Oe) Vou so tesiiied? A. Apparently a) did! 

(OF iid it 1s Mor true, is it? 

A. No, it states within itself that it is a payment for 
the original. The original down payment. 

Q. Are you acquainted with Mr. Carl E. Wilde. sitting 
here? ee veces. | 1211) 

©. When did you first meet Mr. Wilde. 

A. In 1939 or 740. 

Q. Was that at the R. W. Weidline Company in Los 


Angeles? Foy hat-is correct. 
Q. Located on South Los Angeles Street, I believe it 
was, wasn’t it? Oe Vhat is elm, 


_Q. And at that time were you and Mr. Wilde not oper- 
ating as co-receivers for the W. R. Weidline Company? 

A. I believe for a time we were co-receivers for the 
R. W. Weidline Company. 

Q. During that period of time do you recall any con- 
versation that you had with Mr. Carl Wilde with respect 
to the Recold water defrost as introduced by the Refrigera- 
tion Engineering and by Mr. H. T. Jarvis? 

A. I wouldn’t know of any specific instance, no. 

©. Do you remember having a conversation with Mr. 
Wilde in which you condemned any system of water de- 
frosting, claiming that you yourself had tried it, that it 
would not work satisfactorily, even with all the engineering 
assistance of the company that you had behind you, and 
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furthermore you knew that Mr. Jarvis—the Recold system 
would not work? Ae iatetsenet true: 

OO; You say that is mot true? [1212] 

A. Positively. 

Q. Did you at the Weidine Company at any time meet 
Mr. H. T. Jarvis? 

A. I have known Mr. Jarvis for years. 

Q. Did you meet him at the Weidline Company ? 

ie es. 


Q. Do you recall a meeting at the Weidline Company 
at which were present Mr. Vering, Mr. R. W. Weidline, 
his two brothers, Mr. Carl Wilde and Mr. Gessell, at which 
time Mr. Jarvis brought in a Recold unit and demonstrated 
the water defrosting system? 

A. That never happened in my presence. 

©. That never happened? A. That is right. 

(he Court: At any time? 

The Witness: At any time. 


By Mr. Lewis Lyon: 

Q. Then you don’t know of any conversation that was 
had at any such meeting, do your A, hat is right: 

Q. Did you at any time at the Weidline Company make 
a statement to Mr. Jarvis or in Mr. Jarvis’ presence that 
you knew that water defrost would not work, that you tried 
it and abandoned it and it wouldn’t work? 

A. I have never made that statement. [1213] 

©. To anyone? A. To anyone. 

Q. Or anything of that character? 

A. My statements have always been to the contrary of 
what you asked. 
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Q. Your statements have always been that water de- 
frost would work? 
Pee nid that 1 did inake it work. 
And that it worked satisfactorily ? 
That is right. 
And never made any statement to the contrary? 
That is right. 
©. Now, Mr. Hulse, you have testified that this system 
of hot gas method was installed in the Yamhill installation 
Misi, 1s that correct? A. Will you repeat that? 
The Court: You put in the hot gas first at Yamhill? 
The Witness: That is right. 


By Mr. Lewis Lyon: 

Did you ever see it while it was so installed? 
I can’t say that I did. 

Do you know how long it was installed? 

Not very long. 


PIO tO 


Do you know how long? 


>OPOPO 


. It couldn’t have possibly been over two or three 
[1214] days. 

©. But you never saw it? A. Whaiiemeartect: 

©. You don’t know when it was first installed? 

A. Ido not quite understand what you mean, when it 
was first installed. 

©. You don’t know when the installation was first set 
up with hot gas on it, do you? 

A. Iwas there when we started to erect the job, yes. 

Q. But you don’t know when it was first installed with 
hot gas, when the system was started in use with a hot gas 
defrosting system? A. You were asking tora date? 

The Court: Just a minute. Read the question. 
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(The question referred to was read by the reporter, as 
follows: 

“Q. But you don’t know when it was first installed 
with hot gas, when the system was started in use with a 
hot gas defrosting system?’’) 


The Court: Do you understand the question? 

The Witness: Not exactly. 

The Court: What do you not understand about the 
question? 

The Witness: You see, there is a period of starting. 
You start erection, you go through a period of erection, cer- 
[1215] tain tests, then you go into your final test run, then 
you go into your pull down period. Just which of these 
periods are you talking about? [1216] 

The Court: Do you have a period when you install 
something ? 

Whe Witness: Uhat’s: right. 

The Court: You know when it is installed? 

The Witness: Yes, we know when it is installed. 

The Court: Read the question again. 


(The question referred to was read as follows: 

“Q. You don’t know when the installation was first set 
up with hot gas on it, do you?”) 

The Court: Do you understand that? 

The Witness: Well, may I explain it this way? 

The Court: Is there any word in it that you don’t un- 
derstand ? 

The Witness: What 1 mean is, |] dont quite. As td 
the equipment, | was there when we delivered the machin- 
ery: when we started to work, when we put the machines 
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on the foundation, there are periods in between in the con- 
struction when I am not there. I didn’t exactly see them 
operate with the hot gas, and I was not there when they 
had it installed and when the room was down to tempera- 
ture; I wasn’t there when the room was brought down 
Lomccmiperature. 

The Court: In other words, you were not there when 
they hooked it up? 

The Witness: That’s correct. 

The Court: Does that answer your question? [1217] 

Do you know when they hooked it up? 

The Witness: Oh, yes. 

The Court: When? 

The Witness: Well, the exact date I couldn’t tell you, 
just exactly what day. It was right after the first of the 
month because, as | remember, we were three days getting 
the water defrosting system installed, and it took us about 
a day to install the condenser receiver, so it was five days 
approximately before we started the final pull-down on 
the water defrosting. 

©. By Mr. Lewis Lyon: You know, of your knowl- 
edge, as you have testified, that the room was never brought 
down to temperature using the hot gas method of de- 
frosting? Pome lat is correct. 

©. How do you know that? 

A. I didn’t see it brought down to temperature, and, 
of course, [ am relying there on the statement of our serv- 
ice man, Tony Broms. 

Q. You know, as a matter of fact, do you not, that 
until the coils of the system had frosted up because the 
system had been put in use, that there would be no reason 
for trying to use a defrosting system, don’t you? 
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whe Court: “et me hear that 

The Witness: I will have to, too. 

(The question was read.) [1218] 

The Witness: That question requires not a direct one- 
word answer. 

Q. By Mr. Lewis Lyon: Can’t you answer the ques- 
tion “Yes” or “No,” and then give your explanation? 

A ~ YOu will lave tomead ttonmce more, it 1 do, 

(The question referred to was reread.) 

A. That’s true, because the coils will not start to frost 
at a high temperature, but it does not indicate that they 
were anywhere near down to normal operating of the guar- 
anteed temperatures. 

©. You know then, as a matter of your own knowledge, 
that the system was put in use as it was contracted for. 
You don’t know, of your own knowledge, as to what the 
conditions of operations were; isn’t that a fact? 

Mr. White: As of what time? 

Mr. Lewis Lyon: As of the time it was installed. 

The Witness: Your question brings up— 

The Court: No, just answer the question. 

The Witness: I don’t understand it, then. 

The Court: All right. Read the question. 

(The question was read.) 

Mr. Neave: It seems to me to be like two questions, 
your Honor. 

The Court: Are you objecting’ 

Mr. Neave: Jam. [1219] 

The Court: Upon what ground? 

Mr. Neave: That the question is a double-barreled 
question, and he can’t answer it one way or the other unless 
it is broken up, 
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The Court: The objection is sustained. 

Q. By Mr. Lewis Lyon: Do you know, Mr. Hulse, of 
your own knowledge, that the system was installed as called 
for by the contract, using the hot gas system of defrosting? 

A. It was originally installed that way, yes, sir. 

Q. And you don’t know, of your own knowledge, how 
long it remained so installed, do you? 

A. Not to an exact date. 

Q. You don’t know, of your own knowledge, what the 
conditions were of operation, as it was installed, do you, 
originally ? A. No. 

Q. Now, isn’t it a fact that instead of leaving Portland 
in March or in the spring of 1937, that you left the employ 
of the Electrical Products Company in Portland, in Feb- 
ruary, 1937? 

Mr. White: May I have that question, please? 

(The question was read.) 

The Witness: I didn’t leave the employ of the Electrical 
Products Company at that time. I was transferred. 

Omeey Mr, Lewis Lyon: In Portland, I said 41220) 

pee Ol, exctise mec, Thats correct. 

The Court: You were transferred from where to 
where? 

The Witness: From Portland to Omaha. 

The Court: To Omaha. 

Q. By Mr. Lewis Lyon: How long after you got to 
Omaha did you remain in the employ of the Electrical 
Products Corporation? A. Not very long. 

QO. It was a matter of about two weeks, wasn’t it? 

fen CONTEC, 
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©. Mr. Hulse, after this so-called insulated wall was 
put around the cold diffuser in the chill room of the Yam- 
hill plant, was there any way that you could get inside of 
the space that was occupied by the diffuser system? 
Yes, sir. 
How? A. Through removable openings. 
They were big enough to get inside? 
I don’t recall that they were that big. 
How big were they? 


PO FOO > 


Well, there was one big enough so that we could 
look through the inspection plant. There was another one 
big enough to get into, or partly into, to service the expan- 
sion valve and the equipment on that end of the unit. 

©. Now, while you were endeavoring to defrost this 
unit [1221] in carrying on this method of inspection, then, 
and looking to see how the thing operated, you had these 
doors open in the chill room, did you? 

A. Normally, no, it wasn’t necessary. 

©. You have testified that in order to find out how 
this thing was working you kept a visual observation, of 
watching the frost fall off. To do that you had to have 
the doors open, didn’t you? 

A. That’s correct, when we first started; until we 
learned the time of defrosting, how long it took, why, we 
had to look. 

©. Do you know whether Electrical Products Company 
has ever made any other installation of a system of water 
defrost? pee | ani not sure oi that, 

Q. Electrical Products Corporation was the agent for 
the Carrier Corporation at that time, was it not? 

A. That's correct, 
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©. Do you know whether they ever made any report 
of the operation of this system to the Carrier Corporation? 

A. I wouldn’t know for sure if a regular formal report 
was, although J do know that members of the Carrier field 
organization knew about it. 

QO. You are acquainted with Mr. Niel Dahli, are you 
not? A. That’s right. 

©. He was your immediate superior, was he not, while 
you [1222] were connected with the Electrical Products 
Corporation? EN. NEES ie 

©. If any report was made, formal report was made, 
to the Carrier Corporation, he would have made it, wouldn't 
ier 

A. That would be dependent upon whether it was made 
on our own volition, or whether it was requested by the 
Carrier Corporation. 

Q. You know of no request from the Carrier Corpora- 
tion, do you? A. No. 

Ore eit it a act, vit Plilse, that the Eleciieal Prod- 
ucts Corporation was responsible for this system, and in 
the end, to meet their responsibility, took out the water 
defrost and put in the hot air system? 

Mr. White: I submit that that question is indefinite— 

mie Commi.) Overruled. 

Mr. White: —that they were responsible for it. 

The Witness: Well, I don’t quite understand your point 
in the question. 

The Court: By the way, is this contract in evidence? 

Mr. Neave: It hasn't been offered, no, your Honor. 

The Court: It hasn’t been offered? 

oir. Neave:, No. 
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The Court: Were you intending to offer it? 

Mr. Neave: I was not intending to offer it, because we 
[1223] cannot prove where it has been before the time Mr. 
Hulse got it. He got it from the files of the company, and 
we have no proof of officers of the company. 

The Court: Have you ascertained whether or not he is 
able to identify it as beine a trie copy / 

Mr. Neave: I can and will. We will ask him to do 
that, and then I shall offer it. 


Mr. Lewis Lyon: 1 have no objection. 

The Court: To-offering it? 

Mr. Lewis Lyon: It isn’t offered yet. 

dhe Court: De you ier i? 

Mr. Neave: We will offer it now if Mr. Hulse will 
identify it, identify the signature. 

The Witness: What is the number? 

The Court: It is a typewritten signature. 

Mr. Neave: No, I believe not, your Honor, not the one 
[ami reter rine bo, 

The Court: Y-1? 

Mr. Neave: Y-3 is the one I am referring to. 

The Court: his is Y-l), a letter to Trullinger. 

The Witness: That is not a contract. That is a pro- 
posal, a sales proposal. 

The Court: A proposal, all right. Are you able to 
identify that proposal? 

The Witness: Although it is not signed with my sig- 
nature, [1224] these writings up here (indicating) on the 
original are my own. 

The Court: Well, do you recognize that? 

The Witness. Yes. 
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The Court: As the text of a letter which you dictated 
on or about that date to Fred L. Trullinger, and signed? 

The Witness: Yes, sir. 

itie Court: And sent? 

The Witness: Yes, sir. 

The Court: Do you now offer it? 

Mr. Neave: Yes, I offer Exhibit Y-1. 

The Court: All right. Do you have any objection? 

Mr. Lewis Lyon: No objection. 

The Court: Y-1 is admitted. [1225] 


{Note: Plaintiff's Exhibit No. Y-1 will be found in the 
Book of Exhibits at page 1215. ] 


The Court: Y-2 is admitted, is it? 

Mr. Neave: Y-2 has not been offered. 

Is Y-2 in your handwriting, Mr. Hulse? 

The Witness: Yes. 

Mr. Neave: Then I will offer that too, your Honor. 
dine Court: ~{s there any objection to Y-27 

Mr. Lewis Lyon: No objection. 

The Court: Admitted. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit Y-2.) 


{Note: Plaintiff's Exhibit No. Y-2 will be found in the 
PaGkror Mxhibits at pace 1219. | 


The Court: Y-3 is the contract? 

Mr. Neave: Did you sign that, Mr. Hulse? 
The Witness: No. This Y-2— 

The Court: No, Y-3. 

The Witness: I signed that. 
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Mr. Neave: I offer that, your Honor. 
The Court: Any objection? 
Mr. Lewis Lyon: No objection. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit Y-3.) 


[Note: Plaintiff's Exhibit No. Y-3 will be found in the 
Book of Exhibits at page 1220. ] 


The Court: Y-1, 2 and 3 are now admitted. 

Mr. Neave: I would like to get this straight, your 
Honor. 

Mr. Hulse, is Y-2 in your handwriting? 

The Witness: No, [1226] 

Mr. Neave: That is not in your handwriting? 

The Witness: No. 

Mr. Neave: Very well. 


The Court: Well, it is admitted anyhow. I do not 
know what it is, apparently some inter-office communi- 
cation. 

The Witness: It is the copy that is necessary before 
any ordering of materials can be done by the order depart- 
gal siayin 

The Court: Let me ask the witness a question. Y-3 in 
typewriting says “equipment as per attached proposal.” 

The Witness: Yes, sir. 

The Court: Did that refer to Y-1? 

The Witness: Yes, sir. 

The Court: So that Y-l was a part of Y-37 

The Witness: Yes, sir. 

The Court: Excuse the interruption, counsel. 
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Mr. Lewis Lyon: I believe there was a question before 
the witness that remains unanswered. 


The Court: The general question was as to whether or 
not you didn’t know it to be a fact that the Electrical Prod- 
ucts, Consolidated, pursuant to its responsibility, ultimate- 
ly took out the water defrost system and installed the hot 
air defrosting system. 


The Witness: I don’t know that to be true. 
By Mr. Lewis Lyon: 


©. You were not connected with the Electrical Products 
[1227] Corporation in any way after approximately the Ist 
of March 1937, is that correct? 

A. That is right. 

The Court: When you went there in October 1937 had 
the refrigerating unit which was on the floor been moved 
into the locker room yet? 

The Witness: No, tt was in the same position as the 
last time I had seen it. 

Mize Court: Wid you ever see it in the locker room? 

The Witness: In 1945; yes. 

The Court: In 1945? 

The Witness: But not up until that time. 

aie Conrt: Very well. 


By Mir. Lewis Lyon: 


Q. Isn’t it a fact, Mr. Hulse, that the occasion of your 
repeated visits to this plant daily as you have stated was 
because of the complaints of the operators and you had to 
try to make the system work? 

A. No. We made several visits out there with other 
customers to show them how this job was done. 
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©. But other than those you didn’t take the customers 
out there daily, and the other times you went out daily, as 
you testified, was because of the complaints of the op- 
erators? 

A, J didwt testity that 1 had been there every days! 
said every few days. [1228] 

Q. All right. Every few days then. 

A. No, because that wouldn’t be directly my part of 
the job. It is true that I have helped them. We find ina 
lot Of those cases that a butcher is mot areiricerator man 
he is a little hard to show how to operate any piece of 
mechanism, and they take a little teaching. 

©, Bilt you say it is not a tact that the service charees 
that Electrical Products had to bear in connection with 
this job made it necessary for them to discontinue the 
operation of this system? 

Ai. Of course I can?t testity 10f the time aiter Ilene 
but that would not be iie up to ime time 1 leit Electrical 
Products. 

QO. You know that there were several calls continuously 
from the Yamhill job while you were there still, do you not? 

A. I wouldn't say continuously. 

Q. Well, they were closely spaced, even if intermittent- 
i isi e that correct’ 

AQ We Serviced the rest of the equipment i that place 
too. 

Q. But you serviced particularly this cold diffuser unit 
and this so-called system of defrosting, didn’t you? 

A. Not excessively? 

The Court: Did you get calls to come out and service 
it, complaints from the customers? Did you or didn’t 
you? [1229] 
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The Witness: Not more than normal, about four or 
five calls. 

The Court: Whether normal or not normal, did you get 
them? 


Whe Witness; Hour or hve calls; yes, 
The Court: All right. 


Did you ever put in—I think you answered that—did 
you ever put any in after the Recold came on the market? 

The Witness: I had no occasion because I was over in 
the air conditioning business then which is an entirely 
different setup, air conditioning and fixtures. 

The Court: Air conditioning? 

The Witness: That is right. 
iby Mir, Lewis Lyon: 

Oe tis a iact, tsit it, Mr. Hulse, that to your knowl- 
edge no other installation like the Yamhill installation was 
ever made; isn’t that true? 

ie Louny knowelge, yes: 

The Court: Did you ever have or see a thermometer 
in the chamber, insulated chamber, where the cooling unit 
was at any time? Did you ever have or see a thermometer 
vere. poo No: 

The Court: Did you ever take any means for measur- 
ing the temperature in that room, the insulated chamber, 
after it was insulated during the time of defrosting it by 
the water [1230] system? 

The Witness: The only means of ascertaining the tem- 
perature was continually ice where we spilled it on the floor 
so it was below freezing. 

Mie Comt: Ihe ice troze im the chaniner + 

The Witness: In the chamber on the floor; yes. 
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©. During defrosting? 

A. No. It would freeze there any time that there was 
water. Yes, it would be during defrosting because that 
was the only time there was any water to freeze. 

The Court: Then there was always ice on the floor? 

The Witness: Underneath that machine. 

The @ourt, Alltthe tine: 

The Witness:~ “Whatis right, 

The Court: Well, now, let us go back to the question. 
Did you ever use any means to determine the temperature 
of the air in that chamber during the time of defrosting by 
water ? 

The Witness: I don't understand what you mean by 
“any means.”’ 

The Court: Maybe some of these inventors or experts 
may pull something out of their sleeve to ascertain tempera- 
ture besides a thermometer. 

The Witness: We have had our hands in there. There 
was [1231] always ice. That is some measure, if you 
want to be technical. The fact that the top of it was al- 
ways open to the locker room temperature made it unneces- 
sary for us to ever actually inquire because it was really 
a part of the locker room inasmuch as the two rooms were 
not closed off by a door. 

The Court: You mean inasmuch as there were open- 
ings between the two rooms? 

The Witness: That is right. 

The Court: But you shut the fan off? 

The Witness: That is correct. 

Mr. Lewis Lyon: You shut the one opening— 
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The Court: And you shut the opening? 
The Witness: We shut the bottom opening? 


By Mr. Lewis Lyon: 

ae Vic mitake tan 

A. That is right, but the cold air always goes down, 
you know. 

dite Court: Wid you have the tanto sitek the air in 
there or just one fan to blow it out? 

The Witness: There was a fan on a single shaft. 
There are two fans on one shaft, that brought the air in 
through the bottom and normally would discharge out 
through the top. 

The Court: That is, it sucked the air up around the 
fins and blew it out, is that right? 

Mite’ VWittess: hat 1s correct. [1232] 

The Court: From the cold room? 

The Witness: That is right. 

The Court: And you shut that bottom one and turned 
fie tai Ott 7 

The Witness: That is right. 

The Court: Did you ever turn that unit off to see how 
long it would take to defrost without any artificial means 
of defrosting either the hot gas, hot air, hot water or cold 
water or anything else? 

The Witness: No, because we know from our own ex- 
perience just everyday experience that that would take 
hours and hours and hours. We used to do the defrost- 
ine—lI think I see the point you have in mind—we did 
the defrosting— 

The Court: Don’t think about the points 1 have in 
mind. You just answer the questions. We would get 
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along a lot further with your testimony if you wouldn’t try 
to out-figure counsel and the court. 

The Witness: All right. 

The Court: You never did? The answer is, you never 
did? 

The Witness: I never did. 

By Mr. Lewis Lyon: 

Q. Isn't ita fact, Mr. Hulse, that with the water sprin- 
kling through the air with the bottom air intake closed that 
the warm water would cause the temperature of the air 
[1233] within that insulated space to rise? 

A. Very slightly. 

Q. It would rise? A. That is right. 

©. And hot air goes up? A. That is right. 

QO. So that as the air raised in temperature it would 
go out the upper outlet, isn’t that true? 

A. That is pretty true; yes, sir. 

The Court: Did you ever construct any other refriger- 
ation unit where the requirement was for a below freezing 
point where you put the unit in an insulated room by itself? 

The Witness: Yes. 

The Court: Where? Several? 

The Witness: Several; yes. 

The Court: Is that the usual, or was it at one time the 
usual, course of business? 

The Witness: Yes. 

The Court: And for what reason? 

The Witness: There are certain applications of the 
blower unit where all you want is a discharge of air. Take 
in car pre-cooling, the air there goes to a car, not to a 
room. It is sucked through coils in a separate insulated 
chamber by themselves. 
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The same thing could be said of the— [1234] 

The Court: I am thinking of a stationary object. 

mibe Witness. Yes, | meaurstationary. 

The Court: A car pre-cooling system wouldn't be a 
stationary object. 

The Witness: The plant is stationary. You slide the 
cars up along the track, you hook the duct into the top of 
thereat, blow the air into the car, cool it off, and then load 
your fruit or maybe it was partly loaded with fruit before. 

We do the same thing, we insulate bunker coils, as we 
call them, and we hang them to the ceiling or put them in 
the floor, and put an insulated room around them and blow 
through them. 

That is where we realized the trick of this water defrost- 
ing because we used to defrost those with a fire hose. 

By Mr. Lewis Lyon: 

Q. As an actual fact, Mr. Hulse, on the operation of 
this Yamhill job even when you had this installation in- 
stalled, as you have testified, it was necessary to get in 
there many times with a fire water hose and try to supple- 
ment the water, isn’t that so? A. That 1s not ire, 

OF You never did that? AL | nevertdichtiat. 

Q. You never saw anybody else do that? [1235] 

A. No, sir. 

©. You never knew of it being done? ee NG, 

Q. You never knew of the job freezing up at any time 
either or of anyone having to get in there with a torch to 
melt the ice out? 

A. Well, they couldn’t get into it. 

One Eieyecouldit eet into it: 

A. There is a hand hole about that big. (Indicating. ) 
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Q. Now this hand hole is this big. (Indicating.) 
Before you couldn't tell me how big it was. 

A. Before you were asking about the hole in the in- 
sulated wall. I am talking now about the hole in the case 
on the Carrier cold diffuser. 

Q. And that hole in the case is the only thing you had 
to see through as to what was going on on the inside of 
the unit? A. That is correct. 

©. And that hole was about how big? 

A. About that big. That is quite adequate. (Indi- 
cating). 

©. How far was that hole from the insulated wall? 

The Court: Do you think the Circuit Court of Appeals 
would know how big he said that hole was? 

Mrs Lewis Lyon: 1 think you are right, your 
Honor, (1236 

Q. That hole was a hole, as you have figured with your 
fingers, about 5 inches in diameter, isn’t that about correct? 

A. About that; yes. 

©. How far was that hole in the case from the insu- 
lated wall? A. Right adjacent. 

Right adjacent? Right up against it? 
About an inch or two away probably. 
How thick was the insulated wall? 

I would say two or three inches. 

Two or three inches thick? Ly cs: 


OO FO PO 


And in what position was the insulated wall with 
respect to the ends of this diffuser unit? 

A. They covered one end, went down the back side, the 
side that had the inspection plate on it. 


vs. York Corporation, a Corporation 971 


(Testimony of W. C. Hulse) 


©. Where was this hole with respect to the ends of the 
unit? Peet is eniehivm the imradle: 

©. How long was the unit? 

Eee | bcheye three feet. 

©. It is only three feet long? A. That is correct. 

©. It is not a 5-foot unit? 

A. No, overall, but the coil area is about three 
ec ZO7 | 

(>) there is only three feet oi coil area inside of that 
unit ? Zi eS: 

The Court: The overall length was five feet? 

The Witness: Something like that. 

The Court: Where are these doors that you could get 
in there by that you testified about a while ago? 

The Witness: (Pointing at picture) 

The Court: I know that, but you said there were doors 
and openings in the insulated wall where a person could 
climb in, 

The Witness: Can we refer to a drawing to make this 
clear? 

The Court: No, not now. Is that drawing in evi- 
dence? . 

Mir Neave: tt certainly is. 

Mie Court. is that the one you want to refer tay 

Gihies VWvitaess- Yes: 

oom couit, a lems vourcam Terer {oO it. 

Ma. Neave: Itis Y-28. 

The Court: I see where it is. You have marked it 
1-A, access door? 

The Witness: That is right. 

ihe Count = lhe one om the end? 
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The Witness: Yes. 

The Court: All right. Now how far was the wall of 
this [1238] insulated unit to the end from the end of the 
metal unit? 

The Witness: Well, there is a motor drive on there, 
that is Six) eight inches, 

The Court: Well, maybe counsel can straighten it out 
on redirect. I cannot understand how a man could get in 
there, 

The Witness: I understood the question to be about 
this door that is in the long way of the cold diffuser. Have 
we changed the question? 

The Court: No, no. The question hasn’t been changed. 
Some time ago you testified that there were doors by which 
a person could get in there. 

Mr. Neave: That wasn’t my recollection, that he said a 
person could get in there. Mr. Lyon said that. 

The Witness: I said you could reach in there. I didn’t 
say you could get in there. 


The Court: The record will show what it shows. 


By Mr. Lewis Lyon: 

Q. Referring to Exhibits Y-17 and Y-18, is it your tes- 
timony now, Mr. Hulse, that the overall length of that cas- 
We 159 feet. is that correct: 

A. I believe I said approximately 5 feet. I don’t know 
the exact dimension of it. 

©. What is your best recollection ? 

A. I still believe that is about right. 
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= Pilright. Now the coils thatewere inside of [1239 
there, the coils through which the refrigeration passed are 
only 3 feet in length, that is your testimony, isn’t it? 

ioe | hat is correct. 

Q. Now how were those coils supported inside of that 
casing? 

A. The coils are built as a single unit and bolted so that 
they can be removed through the top half of that section. 

©. Bolted to what? A, Jo theveaciae: 

©. To what part of the casing? 

A. To the supporting section of the coil housing. 

©. That is the angle irons which make up the edges of 
the housing, isn’t it? 

A. I don’t believe in that model that they used angle 
irons. I think that is just a roll case of heavy metal. 

©. And they were supported directly from the end sec- 
tions, were they not? A, That is correct: 

©. It is your testimony now then that they were sup- 
ported by hangers that were one foot long from each end 
section, is that correct? 

Pee vou ate coniising tie point. didnt say alan 

(Om) You say the easing is 5 teet long and tie coils-are 
3 feet long? 

A. I meant, and I understood the question to be, that 
[1240] the length of the entire unit overall, the entire unit, 
is 5 feet, and that would include the liquid, the suction 
header on one end, the fan motor and guard on the other 
end. 

©. J asked you how long the casing was, and you said 5 
feet, didn’t you? A. I didn’t quite understand you. 

The Court: How long is the casing? 

The Witness: Three feet. 
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By Mr. Lewis Lyon: 


©. The casing is only 3 feet: A. That is right 
©, Amd the coils that went inside of it are 3 teats 
A. As close as can be. 

Q. How deep are the coil sections? There are three 


sections of this unit, a top, center and bottom section. 
What is the height of each one of those sections, showing 
the witness Y-17? 

A. I wouldn’t know exactly. I would say 15, 18, 20 
inches. 

QO. Which is your best recollection? 

A. About 18 inches. 

Mr. Lewis Lyon: That 1s all. 

The Court: Redirect? [1241] 


Redirect Examination 


By Mr. White: 

©, Mf. Hulse, when did you frst see the fioor dii- 
fuser unit defrosted after the locker room was first put in 
use? 

Mr. Lewis Lyon: That is objected to as not redirect 
examination, your Honor. 

Whe Court: “Overruled. 


The Witness: Will you repeat the question? 
\ I q 


(The question referred to was read by the reporter, as 
follows: 

“QO. Mr. Hulse, when did you first see the floor 
diffuser unit defrosted after the locker room was first put 
in use?” ) 


The Witness: I believe it was on November 10th. 
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By Mr. White: 

Q. What kind of method of defrosting was used? 

mxe, Water. 

Q. Now when this floor diffuser unit was in operation, 
what was the temperature of the coils? 

Mr. Lewis Lyon: That is objected to as not redirect 
examination, your Honor. 


The Court: Let me hear the question again. 


(The question referred to was read by the reporter, as 
follows: 

“Q. Now when this floor diffuser unit was in opera- 
tion, what was the temperature of the coils?’”’) [1242] 

Mr. Lewis Lyon: There has been no testimony either 
on direct or cross about the temperature of the coils. 

The Court: I think that is correct. I do not believe 
there was. Objection sustained. 


Mr. White: That is all. 
Mr. Lewis Lyon: That is all. 


The Court: J want to ask one question. When you 
defrosted by water you turned the machine off so that 
the cooling material wasn’t going through? 

The Witness: Not always. There are two things— 

The Court: You shut off the machine? 

The Witness: We turned off the expansion valve so 
that no more liquid could go in. We didn’t necessarily 
turn the machine in itself off. The machine would even- 
tually go off by itself whenever it came down to the low 
pressure cut-off. 
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The Court: You mean it was an automatic machine 
anyhow? 

The Witness: That is right. The ice machine in it- 
self was set so that when the pressure within the coils 
gets down so low that it starts pulling down into a low 
vacuum, the machine will stop itself, so we didn’t actually 
have to go and press a button to do that. 

The Court: All right. That is all. 

(Witness excused.) [1243] 

The Court: This witness may be excused. 

Mr. Neave: Mr. Dalin. 


AXEL JURIUS DALIN, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


Direct Examination 


The Clerk: State your name, please. 

The Witness: My full name is Axel Julius Dalin. 

The Clerk: And your address? 

The Witness: 2795 West Eighth Street, Los Angeles. 

Whe @lerk: “Take the stand: 

The Court: If you are starting a new witness, we will 
have a recess for a few minutes. 

(A short recess was taken.) 

The Court: Did the other witness leave? 

Mr. Neave: Yes, your Honor. Is there something 
else you wanted to ask him? 

The Court; Wiat man that has practiced law didint 
think the next morning about just one more question? 
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Mr, Neave: What is true. 

dive Court: No, 

Mr. Neave: I am afraid he has gone back to San 
Francisco. He was going to take a plane this afternoon. 
I can call him up if it is something you wanted, and per- 
haps counsel will stipulate. [1244] 

The Court: I don’t know, but the question was in my 
mind as to how come originally they didn’t put the re- 
frigerating unit in the locker room when they built it. 
That is where it is now. 

Mr. Neave: I can answer that, your Honor, but it is 
not in the record. 

The Court: TI recall that he testified, or somebody did, 
it is in the record, that they used a warehouse that had 
been a dry storage warehouse for a locker room, but there 
isn’t anything in the record as to why it was thus designed. 

Mr. Neave: I don’t believe so. 

The Court: That is, to have the refrigerating unit out 
of the locker room. 

Mr. Neave: ! don’t believe there is anything in the 
record about that. 

The Court: I don’t know whether he would know or 
OL, 

Mr. Lewis Lyon: I don’t either. 

Mr. Neave: Mr. O’Hearn says he thinks there is 
something in Postlewaite’s testimony, and we will look it 
up and advise your Honor. 

The Court: Postlewaite? 

Mr. Neave: He was the man who was with the com- 
pany that sold the job. He and Hulse belonged to the 
same organization. His direct testimony was not fully 
read this morning but only a portion of it. [1245] 


978 Refrigeration Engineering, Inc., etc. 


(Testimony of Axel Julius Dalin) 


Whe Court: Yes, | rememberahar, “All rieht, 


Mr. Neave: Apparently, on page 212 of the deposition 
he said that the unit was placed outside the locker room in 
order that lockers would not be misaligned: 


“Q158.” —this is cross examination—At_ the 
time that you stated you located this equipment at 
this Yamhill plant what was your reason for locating 
the diffuser outside of the cold room or outside of 
the locker room? 


“A. Why we located it outside of the locker 
room? The row of lockers that would fit would be 
misaligned if the cold diffuser were put in the locker 
room, and at the request of Mr. Trullinger, that he 
would rather have that for the lockers, why, we 
looked for a space to put it. For a while we thought 
we would put it outside the room, the cold storage 
room, entirely; but we finally decided to sacrifice part 
of the chill room and put the cold diffuser in there 
as being more centrally located with respect to the 
locker room.” 


Apparently, they wanted more locker space. 


Mr. Lewis Lyon: That hardly answers the question. 
If vou look at the cross examination on the question of 
misalignment, when they did put it back in there, it did 
not misalign the lockers, and I could not find a vacant 
space [1246] where there were any lockers at any time. 


The Court: Well, you can argue about that. 


The question that was in my niind, for the beneht of 
counsel, was whether or not it had any relationship to 
keeping the temperature up in the locker room during the 
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necessary time that it would have to be defrosted, which 
appears to be what this argument is about. 

Mr. Neave: I think that can be answered from the 
record that we have, your Honor, from the testimony of 
the deponents, and of Mr. Hulse. 

The Court: All right. We will get to that, I suppose. 

Mr. Neave: Shall I proceed, your Honor. 

iiite Com aa es 

QO. By Mr. Neave: Mr. Dalin, I am quite a distance 
from you, and I will try to keep my voice up, and you 
please try to do the same, or else I won’t hear you. 

Pee fe lright. 

die Court: Do you have any difficulty im hearme? 

The Witness: No. 


Q. By Mr. Neave: What is your position, Mr. Dalin? 
A. My position is district chief engineer. 

©. For what company? 

Po Bor the York ‘Corporation in Los “Angeles: 

©. How long have you held that position? 

A. Since July, 1933. [1247] 

©. Where were you born? 

A. I was born in Gutenberg, in Sweden. 

©. Where did you get your education? 

ive la Sweden, 

©. You had an engineering education in Sweden? 
Pee Gs, 

QO. Now, do you know a Mr. Walling? 

Ee CES: 

Oy 


He testified in this case that from 1938 to 1941, 
he was the manager of the commercial department of the 
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York Corporation at Los Angeles. What is the commer- 
cial department? 

A. Well, the commercial department in refrigeration 
is classified as smaller compressor units, up to and in- 
cluding 10 horse-power. 


Q. What department has the units above 10 horse- 
power? 

A. That is classified as industrial refrigeration. 

Q. Was Mr. Walling during the period mentioned 
ever the manager of the industrial department? 


io No; 

Q. Now, you say this is a district office of the York 
Corporation. What states does the district office cover? 

A. It covers the State of California, Nevada, Arizona, 
and also Sonora and Sinaloa Counties, and the lower 
California in Old Mexico. [1248] 

Q. Was Mr. Walling the manager of the commercial 
department in all of these states or districts? 

A. No, only the city and county of Los Angeles, and 
also Ventura and Orange Counties. 

Q. Did you hear Mr. Tuttle testify in this case? 

iin GES, 

Q. What was the date when Mr. Tuttle’s employment 
was terminated with the York Corporation? 

A. Our records show that he was terminated Septem- 
ber 15, 1939. 

Q. Mr. Tuttle has testified that in a conversation with 
you around 1938 or ’39 you stated to him that water de- 
frosting was an exploded idea and that York had thrown 
it out years ago. Did you ever make such a statement? 

A. J cannot recall such a statement. 
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©. Do you believe that you would recall it if you had 
made it? A, No, 

©. You don’t think you would remember making the 
statement if you had made it? 

A. No, I don’t see why I should because, to my knowl- 
edge, York never tried out water defrosting at that time. 

©. You mean you don’t see why you should have made 
the statement? A. That’s right. [1249] 

©} Wid Mr. Puttle ever tell you or did you ever tell 
Mr. Tuttle that, in your opinion, water defrosting wouldn’t 
work? A. Not to my knowledge. 

The Court: You mean, not to your recollection? 

The Witness: That is correct, your Honor. 

Mr. Neave: I would like to have a paper addressed to 
Refrigeration Engineering, Inc., and dated 8-25-39 marked 
as Plaintii's Exhibit 103, for identification. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 103, for identification. ) 


©. By Mr. Neave: I show you Plaintiff's Exhibit 
Noe 103, for identimeation, Mr. Dalin, and “ask you 
whether you can identify it. As “Yes, Iicair 

OO What is it? 

The Court: Is this the original? 

NWieeveave: That is a copy. 

jive Court: Do youl have the orieinal: 

The Witness: No, I have not. 

The Court: Oh, it is a photostat? 

Mr. Neave: It is a photostatic copy. 

MireeConr: Very well. 

The Witness: It ts a copy of York’s purchase order 
No. 27646 to Refrigeration Engineering, Inc. in Los An- 
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geles for [1250] one Recold No. 40LT unit, 110 volts, 
60 cycles. 

Q. By Mr. Neave: Is that an order placed by the 
York Corporation? Ae Wate is correct, 

Q. Was it placed with your approval? 

A. Yes, it was. | 

Q. And was it placed on 8-25-39? 

A. Wbatas the dateor te order, 

Q. Prior to that date had you ever seen a Recold unit 
with water defrosting in operation? Ao No: 

Mr. Neave: That is all. 


The Court: Cross-examine. 


Cross Examination 


By Mr. Lewis Lyon: 

Q. Prior to the date of this order, Mr. Dalin, prior 
to August 25, 1939, had you ever discussed with Mr. 
Tuttle, Mr. Walling, or any one else in the York organ- 
ization in Los Angeles the Recold water defrost unit? 

A. I recall I had discussion with Mr. Walling. 

Q. With any one else? 

A, No not as 1 recall itvat- tis time, no. 

Q. How far before August 25, 1939, did this conver- 
sation with Mr. Walling take place? 

A. I cannot exactly say, but only probably a few 
wecks before the placing of this order. [1251 | 

Q. And at that time you discussed with Mr. Walling, 
did you not, the Recold water defrosting proposition? 

A. Not as I recall. 
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Q. You didn’t discuss the Recold system at all with 
Mr. Walling prior to August 25 of 1939? 


A. Yes, I told you I recall shortly before that I dis- 
cussed that we should try out the Recold unit in a low 


temperature installation. 
OF Whe is Mr. E. E. Collins? 
A. E. E. Collins worked directly under me at that 


time. He is an engineer, a graduate engineer. 
OQ. Where is Mr. Collins at the present time? 
A. He is working for the Safeway Stores, Inc., in 


San Francisco. 
Q. Does this order which you have here produced, 


dated August 25, 1939, then show your first experience 
with the system of water defrosting? 


A. As I recall it, yes. 
Mi ewis Lyon: What is all. 


Redirect Examination 


Pair. Neave: 

©. Did you get any guarantee from the Recold Com- 
pany when they sold this unit to you? A. No. 

Mr. Lewis Lyon: That is not redirect. [1252] 

Mr. Neave: I recalled the witness for the purpose of 
that question, your Honor. 

(ier eourt. so vlerioht: 

Wie iNeave: What is all. 

ie @onrt. ls that all? 


Mr. Lewis Lyon: Just one question. 
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By Mr. Lewis Lyon: 


Q. Isn’t it a fact, Mr. Dalin, that prior to this date 
of August 25, 1939, that you visited the installation of 
the Johnston Pie Company in Los Angeles? 


Ro 

Q. You had never been there? 
A. No, I have not been there. 
The Court: You never have? 
The Witness: Where is that? 


By Mr. Lewis Lyon: 
Q. Johnston Pie Company in Los Angeles. 


ww 


A. Johnston? 


©; Yes. AS I dom reeall the name: 
Q. You have never been there at any time that you 
know of? A. | don't recalhit. 


Q. A commercial pie manufacturer? [1253] 

A. No. The only pie manufacturing— 

Q. Between San Pedro and Central Avenue on 41st 
Sineet ” 

A. The Bowie is the only pie installation I have seen 
in Los Angeles; B-o-w-i-e. 

©. You never saw nor, as far as you know, none of 
your engineers, Mr. Collins or anyone else, has ever visited 
that installation before you placed this order? 

A) dont recall: 

Q. Didn't Mr. Walling report to you that he had been 
to that Johnston Pie job in this conversation with you? 


A. Ido not remember. 
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Oe Didnt Mr. Muttle report to you that fact: 

A. At that time Mr. Tuttle was an order clerk in our 
organization and he had nothing to do with any installa- 
tions of any kind. 

The Court: Did he report to you that he did? 

The Witness: No, I cannot recall, your Honor. 

By Mr. Lewis Lyon: 

QO. You can't recall his reporting the fact that he had 
been out and saw the Johnston Pie Company job in opera- 
tion? A. I cannot remember. 

Q. Is it your testimony that before August 25, 1939 
that as far as you know no engineer or party associated 
with you in the York office at Los Angeles had ever seen 
a Recold unit in actual operation? [1254] 

A. Icannot say that he did. I had not seen any my- 
self. 

©. You can’t say that you hadn’t either? 

A. I had not seen one. 

Q. Were you instrumental in instituting this order 
that Mr. Collins placed, or was that on his own volition 
and one that he presented to you and asked, “Is that all 
right’? A. I approved of it. 

OO} Bit you didwt istitute iif AL No: 

Q. You didn’t know anything about it until he pre- 
sented to you and said, “Is this all right,” is that correct? 

A. Yes. I had read about it in the Recold catalogs. 

©. I say, about this particular order, the fact that 
York was ordering this particular device, you didn't know 
anything about it until Mr. Collins said, “Is this okay 
Mr. Dalin,” isn’t that correct? 

A. That is not correct. He asked me if we should 
try out the water defrosting. I said yes, 
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Q. And that was before or after the order was placed 
by phone, do you know? A. That was before. 
Mr. Lewis Lyon: That is all. 
Mr. Neave: That is all. 


(Witness excused. ) 


Mr. Neave: Mr. Chamberlain. [1255] 


JOSEPH REDDOINGION CHAMBERLAIN 


called as a witness by and in behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your name? 

The Witness: Joseph Reddington Chamberlain. 

The Clerk: Your address? 

The Witness: R. D. No. 2. York, Pennsylvania. 


Direct Examination 


By Mr. Neave: 


By whom are you employed, Mr. Chamberlain? 
York Corporation. 

What is your present position? 

Ieami-assistant chiet eneincer. 

How long have you held that position? 

Since May 1945. 

How long have you been with the company? 
Simce Jue 25, 1923, 

What work did you do before you became assist- 
ant chick enemecr? 


OPO PO PO SO 


A. I have been in the engineering department since I 
completed the student course in 1930. 
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From 1930 to 1932 1 was classed as a junior engineer ; 
from °32 to ’35 as an associate engineer; from °35 to ’38 
aS senior engineer; from °38 to °43 my title was assistant 
chief mechanical engineer; from °43 to ’45, until my pres- 
ent position, I [1256] was chief mechanical engineer. 

These duties involved from the outset a great deal of 
work in the field and in the office. The job of the me- 
chanical engineering department, with whom I have been 
up until the present job and at which time I was at one 
time head of this department, they controlled the appli- 
cation of engineering practices of the corporation, involv- 
ing field work that had to do with compressors, air con- 
ditioners and all types of refrigeration. 

QO. Have you an engineering degree? 

ive) Have, sir. 

©. What is it? 

A. Ihave a degree of bachelor of arts from Duke Uni- 
versity in 1925, and a degree of electrical engineering 
from Cornell University in June 1928. 

Q. Are you a member of any engineering societies? 

A. Iam atmember of the ASRE, American Society 
of Refrigerating Engineer. 

Ome rave you evem testified in a case belerer 

Mee No, sir. 

Q. Will you describe briefly what refrigerating equip- 
ment consists of? 

A. Refrigerating equipment in its barest fundamentals 
consists of an evaporator— 

The Court: This is a mechanical refrigerator? [1257] 

aie Vv iiness; ~ Yes. 

The Court: The barest fundamental would be a cake 
of ice. 
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The Witness: I thought you were going to suggest an 
absorption refrigerator which I would have hated to get 
into right now. But mechanical refrigeration, your 
Honor, consists of an evaporator, a compressor, a con- 
denser, the interconnecting piping, including one expan- 
sion valve. 


By Mr. Neave: 

QO. What is the function of the evaporator? [1258] 

A. The function of the evaporator is to evaporate the 
refrigerant which is expanded through the expansion 
valve and in so evaporating this refrigerant absorbs heat 
from the product being cooled. 

QO. What does the evaporator, what portion of a home 
ice-box is the evaporator? 

A The evaporator im a home ice-box is the thine 
which gets all frosted up and where we get the ice cubes 
from, where they freeze the ice. 

©. What is the function of the compressor? 

A. The compressor removes the evaporated gas from 
the evaporator and raises the pressure of this gas to put 
it in position, you might say, of compressing it to a high 
enough pressure so that it may be condensed by the con- 
densing medium, usually water or air. 

©. That takes place in the condenser? 

A. I hatetakes place in ihe condenser, 

QO. What are the most common types of refrigerants? 

The Court: Then the operation is that you condense 
it— 

The Witness: Condense it in the condenser. 


The Court: Then evaporate it and then condense it? 
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The Witness: It makes a closed cycle. I guess, your 
Honor, that you might say that we refrigerating engi- 
neers are conservation engineers. We could have a re- 
frigerant without all this closed cycle, if you just expand 
the gas you [1259] refrigerate, but it costs money so 
the idea is to re-cycle it so that it can be used over and 
Over again. 

jie Court: You expand the gas tn the coils? 

The Witness: We expand the gas, yes. 

QO. By Mr. Neave: Can yon tell us what are some 
of the refrigerants, and then I would like to know how 
tieereirigerants act. 

A. There are many refrigerants. Of course, anything 
that can be vaporized is essentially a refrigerant. The 
ones that are usually used for the production of cold, that 
is, colder than ordinarily thought of as atmospheric tem- 
perature, might be ammonia, methyl chloride. sulphur- 
dioxide, carbon-dioxide, and any variety of Freon re- 
frigerants. They are known as primary refrigerants. 

Then there are many types of brine ,usually a solution 
of sodium or calcium chloride known as secondary re- 
frigerants. 

Q. How is this brine refrigerated? 

A. Brine is ordinarily cooled in a so-called brine cooler. 
A brine cooler consists usually—that is, at the present 
time, at least—of a so-called shell and tube evaporator. 
It consists of a shell with tube sheets, fixed tube sheets, 
through which are passed tubes, and surrounding these 
tubes one finds the evaporating refrigerant and through 
the tubes passes the brine to be cooled. 

iierevare crner types of brine coolers, such as the <c- 
[1260] called shell and coil type, and the double pipe type. 


990 Refrigeration Engineering, Inc., etc. 


(Testimony of Joseph Reddington Chamberlain) 


Q. These refrigerants that you have referred to are 
the primary refrigerants which you previously mentioned ? 

Po What issriont, 

Q. Now, how do these primary refrigerants act as re- 
frigerants and absorb heat? 

A. When you reduce the pressure on this vessel, such 
as the brine cooler I just mentioned, by means of sucking 
the gas away by means of the compressor, the reduction 
in pressure causes the refrigerant to boil by virtue of the 
refrigerant having absorbed heat from the product being 
cooled, and in the absorption of heat it evaporates and in 
evaporating it releases the so-called latent heat of evapo- 
ration and thus refrigerates the fluid, whichever it may 
be, air or some other type of fluid. 

Q. And this change of state from the liquid to the 
vapor is the thing that absorbs the heat, is that right? 

A. The evaporation of the fluid absorbs heat from 
the product being cooled. 

©. And where does this take place? 

A. In the evaporator. 

©. And then as I understand it the compressor takes 
these gases away from the evaporator? 

a Hxacily. 

Q. And compresses them, and then the condenser turns 
[1261] them again into a liquid, is that right? 

i Nes) sir. 

Q. Is there something called a receiver? 

A. A receiver is sometimes used to serve as, you 
might call it, a surge tank. 

Or Site! A Sure tank, 

We have two types of receivers, either high-pressure 
or low-pressure, but usually we talk of a receiver as a 
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high-pressure, and it may be apartaorra condeticen, sottt 
a receiver is, you might say, a swelling in the line really, 
a reservoir for liquid refrigerant which has been con- 
densed in the condenser. It is used to take the surge of 
the refrigerant because of the change in load on_ the 
evaporator, the amount of load varying on account of the 
rate of boiling. 

©. What specific refrigerating equipment does York 
make? 

A. York makes condensers, compressors, evaporators, 
and all parts of a refrigerating plant. 

Q. Prior to September, 1937, what kind of refrigera- 
tion installations did it sell? 

A. It sold both standard off-the-shelf products, and 
complete tailor-made refrigerating plants of all types. 


©. In these tailor-made plants that you are talking 
about, what was the nature, kind, of evaporator that was 
used? 

A. Frequently it was pipe coils in the room, on the 
[1262] ceiling and around the walls of the room. 

©. They were bare pipes? 

A. They were bare pipes, and sometime fin pipes. 
Also we sold units using a casing surrounding a com- 
pact coil through which air was either sucked or blown 
by means of a fan. 

Q. These pipe installations that you put in, what kind 
of refrigerant was used in those pipes? 

A. Well, we used brine, we used ammonia, and we 
used Freon. 


lime Court; What is Freon? 
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The Witness: Freon is a trade name, your Honor, 
for a refrigerant manufactured by the Connecticut Chemi- 
cal Company, a DuPont subsidiary. 

I mentioned a minute ago that there were a variety of 
freons. The one most generally referred to as Freon is 
Freon 12, which is used in commercial refrigeration quite 
extensively at this time. 

Also it was the product used in the Airosol bombs that 
they used during the war to act as a carrier for insecti- 
cide. 

Do you want the chemical name? 

The Court: No. 

It is a patented product? 

The Witness: It is a patented product and the pat- 
ented angle of the thing involves the use of fluorine in a 
chlorinated hydrocarbon. [1263] 

The Court: is a liquid? 

The Witness: It is a liquid or gas, depending upon the 
pressure, sir. 

‘ine Conrt es Vecce, 

©. By Mr. Neave: Were such pipe installations as 
you installed prior to September, 1937, installations below 
freezing temperature? A. Yes, sir, many or them 

QO. Do you still install such installations ? 

A. Yes, we do. In fact, we are installing one right 
now in Los Angeles at the Delta Seafoods Company out 
on Washington Boulevard. 

OQ. What are the advantages of this type of installa- 
tion? 

A. No one type of installation is proper for all ap- 
plications. Frequently this type of installation is used 
when it is necessary to freeze a product not properly 
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wrapped and sealed. In the case of the seafoods job that 
I just mentioned, it 1s suicide to try to freeze fish by wind 
blowing over it. It dehydrates the fish, and when you 
thaw it out it is just like rotten wood. 

Mie Court: Is it edible? 

The Witness: Your Honor, it is edible. It isn’t 
poisonous, but it wouldn’t be what you would term desir- 
able. It wouldn’t have the bloom that your wife wants 
when she buys a product. 

The Court: When you say it is suicide, you mean it 
would [1264] be unsuccessful? 

The Witness: I mean it would be unsuccessful as an 
installation from the standpoint of the customer. 


The Court: Commercially unsuccessful. 
The Witness: That is right. 
aie Court: Very well. | 1265] 


Mr. Neave: I would like to have a photograph marked 
as Plaintiff's Exhibit 104, for identification. 


(The photograph referred to was marked as Plaintiff’s 
Exhibit 104, for identification. ) 


Mr. Neave: I am not sure, your Honor, whether I 
offered 103 in evidence. 

The Court: Yes. you offered it. I don’t think I have 
ruled on it. It 1s admitted. 


(The document referred to, heretofore marked as Plain- 
tiff’s Exhibit No. 103, was received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 103 will be found in the 
Bock of Exhibits at page 1298. | 
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Mr. Neave: I would like to have a second photograph 
marked as Plaintiff’s Exhibit 105. 


(The photograph referred to was marked as Plaintiff's 
Exhibit 105, for identification. ) 


The Witness: Which are which here? 


Mr. O’Hearn: That (indicating) is 104 and that is 
LOS: 


Q. By Mr. Neave: Mr. Chamberlain, would you 
look at Plaintiff’s Exhibits 104 and 105 and state whether 
or not they are illustrative of the pipe coil installations 
to which you have referred? 

A. They are, sir. 104 is a freezer in a locker plant. 
The other picture is of a holding freezer with ceiling 
coils where there is stored considerable fish in a frozen 


state. 


Q. In Plaintiff’s Exhibit 104 the coils of the same 
appear to serve as shelves for products. Is that a com- 
mon [1266] use of it? 


A. It is, sir. The purpose of the shelves is to provide 
contact directly with the refrigerant for more rapid freez- 
ing. If you try to freeze a product with air, you get 
some losses in the terms of the temperature differences 
necessary to first refrigerate the air and then refrigerate 
the product from the air, whereas by placing coils directly 
on to pipes the product can be refrigerated directly from 
the refrigerant, due to contact. 


Mr. Neave: May I have the reporter read the last 
part of the answer? 
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(The portion of the answer referred to was read as 
follows): 

“Tf you try to freeze a product with air, you get 
some losses in the terms of the temperature differ- 
ences necessary to first refrigerate the air and then 
refrigerate the product from the air, whereas by 
placing coils” — 

Q. By Mr. Neave: Just a minute. Did you mean to 
say “placing coils’’? 

A. Placing the product directly onto pipes. I am 
very sorry if I said “coils.” 


©. Now, were such installations defrosted? 

ee cS, 

©. How frequently were they defrosted? 

Mr. Lewis Lyon: Your Honor, I don’t believe there 
is [1267] any particular foundation laid for any such 
question. It is a general question. 

The Court: Such installations,—I think that is a little 
too broad. 

Mr. Neave: I am talking about the pipe, generally 
speaking, the pipe type of installation. I am not referring 
to the particular installations on Plaintiff’s Exhibit 104 
and 105, which are illustrative of his testimony. 

The Court: All right. 

Mr. Lewis Lyon: I think the question then is too gen- 
eral, because no foundation has been laid at all for any 
such question. It is too general to have any probative 
value whatsoever. 

ihe Court. Overruled. 


The Witness: May I have the question again, please? 
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A. Such installations are defrosted periodically de- 
pending upon a great many conditions, but generally not 
more than twice a year. 


Q. By Mr. Neave: In installations of this character 
which York has made, what type of defrosting has been 
sold or recommended? 

A. In these applications if the refrigerant were brine, 
ordinarily warm brine would be circulated through the 
coils for the purpose of loosening the frost or even melting 
it. [1268] In a case of direct expansion refrigerant, where 
the refrigerant is boiled right in the coil, then we usually 
defrost with hot gas, loosen it sufficiently so that it can be 
knocked off and then swept up out of the room. 

QO. Was that method of defrosting used prior to 1937? 

AS it was, sir. 

QO. Is it used today? Ao Miss Sir, 


Mr. Neave: I offer in evidence Plaintiff’s Exhibits 
104 and 105. 


Mr. Lewis Lyon: I don’t think that there is any 
materiality to the exhibits, your Honor. 


The Court: They are illustrative of his general testi- 
mony. The objection is overruled. 


(The documents referred to, heretofore marked as 
Plaintiff’s Exhibits 104 and 105, for identification, were 
received in evidence. ) 


[Note: Plaintiff's Exhibits Nos. 104 and 105 will be 
found in the Book of Exhibits at pages 1299 and 1300.] 
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Minew@ourt. | Whese are both brine teirigerants? 

The Witness: No, sir, they are both direct expansion. 

©. By Mr. Neave: What does that mean? 

A. It means that the refrigerant 1s expanded into the 
coils and boils therein. There is no second refrigerant 
involved, in other words. 

Q. It might be ammonia or Freon? 

A. Ammonia. These are ammonia jobs. [1269] 

QO. Now, you said that there was another type of re- 
frigerating system other than the pipes. Now, what other 
type was sold by York prior to September, 1937? 

A. What we call a unit air-conditioner, consisting of 
a nested pipe coil in a casing, through or over which air 
was blown by fan. 

Q. Was the fan in the casing? 

A. The fan was a part of the unit and in the casing. 

QO. What refrigerants are used in such units? 

A. Brine, Freon and ammonia. 

Mr. Neave: I would like to have marked as Plain- 
tiff’s Exhibit 106 two sheets, one of which in the upper 
mem-nand corner bears “Section Z210-A, Pace 63-3” 
and the other “Section 210-A, Page 64-B,” dated May 
20th, 1935. 

The Clerk: Do you want the two sheets as one ex- 
hibit ? 

Mr. Neave: As one exhibit. 


(ihessiteets referred to were marked as Plamtitt s Hx- 
hibit No. 106, for identification. ) 


©; BytMr. Neave: Can you identify this Plaintiff’s 
Exhibit 106? Pee can, 
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QO. What is it, please? 

A. That is a page, the opposite sides to one page, from 
the York price book, dated May 20, 1935, showing the 
coil type air-conditioner which I just described: on page 
632B the [1270] F. By 800 and bf B. 1400 unit, swith 
suction trap and low pressure float connections, and in the 
lower left-hand corner the same conditioner with the front 
panel removed, showing the coils. 


The other page bears the same date and shows a ceiling 
type unit of one, two and four-fan varieties. The nomen- 
clature, if if médiis anything; it is the floor type bare coil, 
and 800 feet of pipe for the F. B. 800, and so on; and the 
ceiling type unit is the one-fan ceiling dry, “S’ meaning 
I don’t know what. 

Q. Now, were units such as shown on Plaintiff's Ex- 
hibit 106 sold by Yorle prior to September, 1937.7 cor 
below freezing applications? ge Whey were. 


Q. Are similar units sold today for that purpose? 

A. There were units earlier than these and there are 
units later than these, all having the same general de- 
sien. However, there have been some structural changes, 
as indicated by change in design or standardization of the 
product. 

Q. Looking at Plaintiff's Exhibit 106, page 63-B, 
what is the tank thatis shown on the top of each or the 
units on that page? 

A, hat 1s, im ceneral, refrigeration. parlaiice, avsurge 
drum or suction trap. This particular application was for 
ammonia, and it was arranged for flooded operation. By 
[1271] “flooded” I mean the hquid was expanded into 
the drum, and by virtue of its elevation completely flooded 
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and wetted all the surface. On top—I mean connected in 
the drum is a flood valve which acted as the control. 
When that unit was used for brine, that is, brine circula- 
tion through the coils to act as a refrigerant, the surge 
drum was eliminated. It could be perfected or built with 
or without the surge drum. 

Q. Looking at the lower left-hand unit on the same 
page, which has its front removed, what are the black 
cylindrical things above the pipes. 

A. They are fans. There are three fans in that unit 
Gietne oirocco type. 

Q. Did you also sell a one-fan unit? 

A. We sold a one-fan and a larger three-fan than 
shown here. 

Q. Now, turning to the other page, 64-B, I observe 
that the lower two photographs of the ceiling unit do not 
have the tanks that are shown in the upper two photo- 
graphs. Why is that? 

A. They are arranged for brine, as is already noted 
on the sheet; with flanges only for brine. 

Mr. Neave: I will offer this in evidence as Plaintiff’s 
Exhibit 106. 

iitie Count cw vaunted. [1272] 


(The sheets referred to, heretofore marked as Plain- 


tiffs Exhibit No. 106, for identification, were received 
in evidence. ) 


[| Note: Plaintiff’s Exhibit No. 106 will be found in the 
Book oi Exhibits at page 1301.| 
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Mr. Neave: I would like to have marked as Plain- 
tiff’s Exhibit 107 five sheets, and I must confess I have 
not got photostats of them. 

Mr. Lewis Lyon: What sheets are they? 

The Witness: I don’t think they are in your book, 
Mi. Lyon, 

Mr. Neave: I will get them for Mr. Lyon. 

The Court: What is the purpose of that? 

Mr. Neave: These show the general capacities of these 
units, your Honor. 

Whe Court: Phe capacity? 

Mr. Neave: In refrigeration; capabilities of refrigera- 
tion. 

Mir, Lewis -Iiyon: | don't see the materiality of 1 
your Honor. 

Mr. Neave: Perhaps we can get this done quickly by 
having it gone through. 

Q. By Mr. Neave: Mr. Chamberlain, I show you 
Plaintiff’s Exhibit 107, for identification, and ask you 
whether or not these sheets show the capacities of refri- 
geration of the various types of units illustrated in Plain- 
tore acnibit 106. [1275] 

Mir, Lewis Lyon: In what regard? 

(her@ount: In wititsser reiriveration ’ 

Q. By Mr. Neave: Will you answer the question? 

A. ‘Those pages show the rating in tons of refrigera- 
tion at various temperatures of air entering the condi- 
tioner, which is the same as the room temperature, with 
various average brine temperatures through the coils or 
temperatures of the evaporating ammonia in the coils, 
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The Court: What do you mean by: “units in tons of 
refrigeration’? How can you have a ton of refrigera- 
tion? 

The Witness: In refrigeration parlance, your Honor, 
back in the old days most refrigeration was thought of in 
ice melting capacity. Ice was the basic refrigerating 
medium before there was much mechanical refrigeration. 

The Court: Tons of refrigeration are the equivalent 
of so many tons of ice? 

The Witness: A ton of refrigeration is equivalent to 
melting one ton of ice from and at 32 degrees in 24 hours. 
That is the same as saying a ton of refrigeration is 
equivalent to 12,000 B.T.U.s per hour, or 200 B.T.U.s 
per minute heat absorption, or 288,000 B.T.U.s per 24 
hours. That is the equivalent of melting one ton of ice, 
and it has nothing whatsoever to do with a ton of any- 
thing,—a ton of ice. The larger plants in refrigeration 
are rated in tons, because it is a more convenient figure 
to handle. Otherwise, it would [1284] get too big. The 
emigtler units are rated in B.T.U. They say 5.7.02 but 
Acmually they mean 5. lis per hour. 

The Court: Then the ton of refrigeration is equiva- 
lent to the application of a certain quantity of B.T.U.s 
in 24 hours? 

The Witness: That is right, and it refers to the melt- 
ing of 2,000 pounds of ice in 24 hours. I say that be- 
cause somebody might think it is a long ton. 

The Court: Or a metric ton. 

The Witness: That is right. 


The Court: Or a Japanese ton, 


1002 Refrigeration Engineering, Inc., etc. 


(Testimony of Joseph Reddington Chamberlain) 


Mr. Neave: I will offer Exhibit 107 in evidence. 

Mr. Lewis Lyon: I still don’t see the materiality of it, 
as to what the capacities of these machines are. 

The Court: “I dont, unless you are offerine 1 acea 
scientific work. 

Mr. Neave: I am offering it to show what at this 
date, which is 1935, these devices that are shown on Plain- 
tiff’s Exhibit 106 were capable of producing in the way of 
refrigeration. 


I am now going to ask the witness: 


©. What temperatures were the units which were 
shown on the catalogue sheet, Plaintiff’s Exhibit 106, 
capable of maintaining? 


Mr. Lewis Lyon: That is absolutely immiaterial, as 
to what [1275] they were capable of maintaining. 

The Court: In the frst place, comine to the second 
question before I go back to the other one, I think your 
objection would have to be that there isn’t any foundation 
laid for that. In other words, it would have to be cap- 
able of maintaining in a given space or quantity of air, 
or something like that. And on the other one, I still can’t 
see the materiality of it. Let me look at it. 

Mr. Neave: The two are linked together, your Honor. 
107 shows under what conditions what they are capable 
of maintaining. For instance, the left-hand column shows 
the temperature. If they have got to deliver 10 degrees 
to a room they will be able to deliver .8 tons of ice, is that 
fractional figure there, and I was going to ask the witness 
to explain that. 

Mr. Lewis Lyon: What is the materiality, even if it is 
explained? 
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SiesCourt: Uhis says F. B. 500 Dy 9 You haven t 
got any F. B. 500. You have got F. B. 800. 

The Witness: F. B. 500 is the one-fan unit I spoke 
of i illustration, and the F. B. 800 and the F. B. 1400 
are here. It is not illustrating the whole thing. That 
“D” means—‘“D-5” means 1935 in our nomenclature on 
that particular type of work. 

The Court: Where is “D’”—oh, “D-5”? [1276] 

The Witness: Yes. 

The Court: No. F. B. 800 D-5? 

The Witness: That means floor type bare coil unit. 
The next number is the number of feet of three-quarter- 
inch pipe in there. The “D-5” means 1935. ‘“D-6” would 
pemeoG meaning A, 6B, C, D, which means—— 

Mr. Lewis Lyon: That would be 1945, wouldn't it? 
Preis, ©, De 

dire Vaciess: No, irony 0'to 10 is “A.” Savvy? Z77 | 

Mirlcewis lyon: A,B,C, D? D is the fourth letter: 

The Witness: All right. We are in the fourth ten 
years of the century when we get there. From 0 to 10 
would be A, then 10 to 20 would be B, 20 to 30 would be 
C and 30 to 40 would be D, as the fourth ten years. 

Mr. Neave: No, the witness has testified that these 
units— 

Wine Court: his inay be material but if it is, Ido not 
understand it. 

Mr. Neave: Let me try to explain it to you. 

The Court: J can understand more or less vaguely his 
very terse explanation of tons of refrigeration capacity: 

Mr. Neave: Well, your Honor, here is the point that 
I am making. The witness has testified that these units 
were sold prior to 1937 for below freezing applications, 
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and now I am putting this in simply as a written corro- 
boration of that testimony. These are capable of doing 
sO. 

Mr. Lewis Lyon: I don’t see that it has any materiali- 
ye 

The Court: The capacity and tons of refrigeration— 
here is F. B. 1400 D-5. The first column is the tempera- 
ture, down to 34, between 34 and 36, and there is a red 
line drawn all the way across, and it says “Defrosting 
Arrangements must be provided in this zone.” 

Mr. Neave: That is the below freezing zone. 

The Court: Well it > takes a joe over here™ some 
place. [1278] It says 40 pounds, 25.8 Fahrenheit. 

The Witness: That is the temperature corresponding 
to the ammonia pressure at 40 pounds pressure. 

The Court: It is the temperature of what? 

The Witness: Of the ammonia. 

the Court. OL the ammonia, 

The Witness:, Yes, and the other figure is the pres- 
sure of the ammonia at that same evaporating tempera- 
TUT; 

The Court: And the temperature of the air entering 
the air-conditioner—what is that right under the 40 
pounds, 25-8 Fahrenheit? 

The Witness: That is the temperature of the ammonia 
which will exist. 

The Court: But then what is this 1.1? 

The Witness: That is the tons that it will produce if 
you come right straight across to find the entering air 
temperature. 

The Court: Those are the tons? 

The Witness: Yes, sir. 
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The Court: I see. In other words, if the temperature 
of the air entering the conditioner, that is, just atmos- 
pheric temperature, general air, any kind of air. 

The Witness: That is any kind of air taken out of a 
refrigerated room. That is the room temperature. En- 
tering air is the temperature of the air entering the 
conditioner. [1279] 

The Court: I thought that is what came out of the 
conditioner. 

The Witness: No, sir. It comes out of the condition- 
er colder than that. Obviously we have to have heat 
pick-up in order to refrigerate so that you bring air back 
at the temperature you hold, say 10 degrees or 20 degrees, 
or what have you, and the air going into the space is 
colder by certain air range that can be calculated from 
that tons and the cubic feet of air handled as listed in the 
table up at the top. 

The Court: Well, then there is another little note in 
red ink here, “Temperature of air entering conditioner, 
80 degrees.” 

The Witness: Yes, sir. 

The Court: And then right across there you don’t 
have anything to denominate tons of refrigeration. It 
says “Select conditioner size for maximum of 18-hour 
operation per day to provide for defrosting in this zone.” 

The Witness: If the temperature of the coils are cold 
enough so that the moisture condensed on the coils reaches 
a dew point below freezing, frost is formed. However, 
if you select the equipment large enough so that you will 
have some times when refrigeration can be stopped with 
the fans continuing in operation, the air being higher than 
freezing the air itself will defrost the unit so that no 
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defrosting device is [1280] necessary. That is what that 
line means? 

The Court: In other words, with the 80-degree or 
75-degree temperature here of air— 

The Witness: If you get a frost it will melt itself 
off, providing you— 

The Court: You shut the machine down? 

The Witness: Just stop the refrigeration on the coil. 
That is all it means. 

Mr. Neave: All I am trying to do, your Honor, is to 
show what the situation was prior to 1937, and I am go- 
iIn@ to oo on from here: 

The Court: I think it is a good idea to go on, but this 
will just be marked for identification. 

Mr. Neave: Very well, sir. 

The Court: No. 107, for identification. 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 107, for identification. ) 


{ Note: Plaintiff’s Exhibit No. 107 will be found in the 
Book of Exhibits at page 1303. | 


Mr. Neave: Q. Prior to September, 1937 how were 
units of the type shown in Exhibit 106 defrosted? 

Mr. Lewis Lyon: That is objected to as too general a 
statement, your Honor. If it is an endeavor to prove any 
prior use or anything as to prior art, the question of how 
were a multitude of units defrosted under varying condi- 
tions is certainly not proper. 

Mr. Neave: I will rephrase the question and ask the 
[1281] witness in these units as sold by the York Cor- 


vs. York Corporation, a Corporation 1007 


(Testimony of Joseph Reddington Chamberlain) 


poration prior to September, 1937, what methods of de- 
frosting were available with them. 

Mr. Lewis Lyon: I still think that is too indefinite, 
your Honor, as to “these units.” 

The Court: Overruled. He has got four units shown 
ere: 

The Witness: Any of these units could be defrosted 
if they were above freezing in the manner just described 
to your Honor by picking them large enough. 

The Court: You mean to just shut it off? 

The Witness: Just shut it off. 

The Court: Above freezing? 

The Witness: Above freezing. 

The Court: But the unit had to be larger? 

The Witness: The unit had to be larger. That is 
still present practice. I don’t believe there is any argu- 
ment with that at all. 

The Court: You mean the unit had to be— 

The Witness: If we had a one-ton load, we would 
want to pick a unit with more than one-ton load, one-ton 
capacity, so that it could shut down sufficient time to de- 
frost itself by virtue of air at greater than freezing pass- 
ing over it. 

Q. By Mr. Neave: That, I understand, is where you 
have above-freezing temperatures? 

me Ves, sit. [1282] 

QO. Now, what is the situation where you had below 
freezing temperatures? 

A. Below freezing, there were several methods by 
which these units could be defrosted. 

Mr. Lewis Lyon: Your Honor, I don’t think the ques- 
tion was by what they could be done. We know a Jot of 
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things now that they obviously didn’t know then, as shown 
by their own catalogue. It is only a question of what 
methods were used, not what methods could be used. 

The Court: I think that is what his question compre- 
hended. 

Mr. Neave: That is right. 

Mr. Lewis Lyon: That isn’t what the witness said. 

Mr. Neave: Just confine yourself to what was used, 
Mr. Chamberlain, if you will. 

The Witness: The defrosting methods that were used 
by the York Corporation— 

The Court: On these units on Exhibit 106. 

The Witness: On these units on Exhibit 106, are— 

The Court: Were. He is asking about prior to 1937. 

The Witness: Were,—air, and when I say air I mean 
air higher than 32 degrees, sometimes termed warm air. 

When the unit was refrigerated with brine, warm brine 
was circulated through the coil and by warm brine I mean 
brine with a temperature higher than 32 degrees. [1283] 

Also gas was used. Gas is derived from the refrigerat- 
ing machine. 

OQ. By Mr. Neave: Now let us take up air. How is 
the air introduced into the unit? 

A. In the case of air, duct work was arranged in such 
manner that the air to the unit could be shut off from 
the refrigerated space, and air from the unit could be shut 
off— 

The Court: Wait a minute. Air to the unit from the 
refrigerated space—I understand. All right. 

The Witness: Air from the refrigerated space to the 
unit could be shut off, and a similar set of dampers to the 
outside opened and by means of continuing the fan opera- 
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tion air was circulated over the coils drawing air from 
a warm source and discharging it back outside of the 
refrigerated space. 

Whe Coimt.  By that method the refrigerate mit 
had to be isolated from the refrigerated space, the space 
desired to be refrigerated during the time of defrosting? 

The Witness: The unit itself did not necessarily have 
to be isolated but the air communication from the unit to 
the refrigerated space was isolated. 

The Court: That is what I mean. 

The Witness: Yes, sir. 

The Court: It was isolated in the sense that there was 
no common circulation of air. [1284] 

The Witness: No common circulation into the refri- 
gerated space or from the refrigerated space. 

QO. By Mr. Neave: When such a unit was placed in- 
side the refrigerated space and air defrosting was used, 
did any of the air for the defrosting get out into the 
refrigerated space. 

A. Not if we could help it. I say that because there 
may have been leaks due to improper connections or poor 
joints in duct work. But ostensibly and substantially no 
air could get into the refrigerated space. 

©. That is, the air came in through the duct work 
into the unit, through the unit and out again through 
duct work? Pi CORTCEE. 

The Court: So that the air in the refrigerated space 
remained still? 

The Witness: Correct. 

The Court: And therefore had a tendency to retain its 
colder temperature. 

The Witness: Whatever it had; yes, sir. 
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©. By Mr. Neave: How long did it require to de- 
frost With hot aij. or Warniain: 


Mr. Lewis Lyon: That is objected to as obviously a 
question that depends upon the capacity and so many 
other things. 

The Court: Let us take any one of these individual 
Inaemimnes tere, [1255 | 


Mr. Lewis Lyon: It depends on temperature, it de- 
pends upon many things, your Honor. 

Mr. Neave: Suppose we let the witness answer and 
see what he says. 


The Court: Let’s take one machine. Let’s take 
F. B. 800. 


The Witness: That depends on a great many things, 
as Mr. Lyon has already suggested to me. It depends 
on how much frost there is, how much air is circulated 
over the coils, the temperature of that air. If the unit 
is operated in accordance with instructions it should not 
take more than 10 minutes to 30 minutes. 

The Court: Let me ask a question. Assuming that 
F. B. 800 was used to maintain a temperature in a room 
or space, whatever you call it, locker room, of 10 de- 
grees or below, how long would it take to defrost that 
unit ? 

The Witness: Your Honor, my answer was inclusive 
of all the units, and it applies the same to the F. B. 400 
or 800, or any of them, because they are in proportion 
larger, they have a proportionately larger amount of air. 

The Court: Lets sick to F. B. std, 

The Witness: I would say specifically that that would 
require from 10 minutes to 30 minutes to defrost the unit. 
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mnie Court: By air? 

The Witness: By air. [1286] 

ie Courts “ind used to keep a room teniperatiie 
fitted to the size at 10 or below? 

The Witness: Correct. 

The Court: 10 minutes to 30 minutes? 

The Witness: Yes, sir. 

The Court: All right. I think it is time to recess. 
How much longer will you be with this witness? 

Mr. Neave: Well, your Honor, I would say I am a 
little more than about a third of the way through his 
testimony. We took about an hour this afternoon, I be- 
heve. I think we would get through probably in an hour 
and a half or an hour and three-quarters. He is our 
last witness on our case. 

The Court: You will have rebuttal? 

Mr. Lewis Lyon: Yes, your Honor. 

The Court: How many witnesses? 

Mr. Lewis Lyon: Four, as J see it at the present time. 

The Court: Factual witnesses? 

Mr. Lewis Lyon: Yes, three factual and one expert. 

Mr. Neave: I think ! will take longer than an hour 
and three-quarters, your Honor. 

The Court: What I am trying to think about is 
whether or not we can finish all the evidence tomorrow, 
and that will give you tomorrow night for all of you gen- 
tlemen to read these volumes of transcript and get ready 
for argument the next morning. [1287] 

Mr. Neave: I think it is unlikely that we can finish 
tomorrow. I don’t know, though, because IT don't know 
how long Mr. Lyon’s witnesses are going to be. 
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Mr. Lewis Lyon: Not any of them are going to be 
very long. 

The Court: I will have to finish this case this week 
because I have to start the criminal calendar Monday 
morning, and I cannot postpone that. I do not think that 
it would be wise to have some other judge hear the argu- 
ment after I heard the testimony. 

Mr. Neave: No, your Honor, we wouldn’t want that. 

I don’t know what your practice is about Saturday. 

The Court: I never come down Saturday except I 
have been here every Saturday since I got back from my 
vacation all day. 

Mr. Lewis Lyon: I don’t see any reason why, if the 
testimony of this witness isn’t so long we can’t finish the 
testimony tomorrow, your Honor. 

Mr. Neave: How long argument would your Honor 
want on this? 

The Court: Until one side or the other satisfies me. 
I don’t know. 

You say you had another memorandum of law? 

Mr. Neave: We have no memorandum of law. There 
is a point of law that I want to make, and I will cite some 
cases to your Honor about it, and if your Honor is inter- 
ested in [1288] having a memorandum I will have it 
prepared. 

The Court: Can you have that prepared and sent up 


tomorrow? 


a 
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Mr. Neave: We are having a lot of difficulty getting 
typewriting help, and I don’t know just when we will get 
at it. I think the point I want to make I can make to 
your Honor on the argument, as far as the Jaw is con- 


cerned. 


The Court: How long would you gentlemen want to 


argue? How long do you think you would need? 


Mr. Lewis Lyon: I think about one hour could dis- 
pose of the matter, unless there are some particular points 


that your Honor desires to direct attention upon. 
The Court: And you? 


Mr. Neave: J never Itke to talk more than an hour 


but I find that these things stretch out. 
WiiieGourt. Yes, they do, 


T had in mind that I would like to allow about a day 
for argument on both sides, and I had hoped to be able 
to finish all of the evidence at least tomorrow and argue 
eriday. 

Mr. Neave: Perhaps we can. 


The Court: Let us see if we can do that, even tf we 


have to stay late tomorrow evening. 


Recess until 10:00 o’clock. 


(Whereupon, at 4:35 o'clock p. m., a recess was taken 
until] 10:00 o'clock a. m., Thursday, September 26. 
1946.) [1289] 


1014 Refrigeration Engineering, Inc., etc. 


Los Angeles, California, September 26, 1946, 10:00 
@ clock 4. nt. 


The Court: Ex parte? 

The Clerk: No ex parte, your Honor. Further trial. 
The Court: se Precced: 

Mr. Neave: Mr. Chamberlain. 


JOSEPH REDDINGEON CHAMBERLAIN 


the witness on the stand at the time of adjournment, hav- 
ing been previously duly sworn, resumed the stand and 
testified further as follows: 


Direct Examination (Continued) 
By Mr. Neave: 


©. Mr. Chamberlain, when brine is used as a refriger- 
amt, how cold can if be mader 

A. It can be made almost as cold—any degree—minus 
30 in the case of calcium brine, or even lower with some 
of the special brines now in use. 

©. When we closed yesterday we had been discussing 
the use of warm air defrosting. Now prior to September 
1937 did you sell blower units for below freezing temper- 
atures with brine spray defrosting equipment ? 

A. Yes, we did. 

Mr. Neave: I would like to have drawing 152895 
marked as Plaintiff’s Exhibit 108, and drawing 15347 
miarked as Plamtittis Exhibit 109, and drawine 153423 
Iarked as Plaintitt s)|1293) Exhibit 110: 

The Cotrt: ~ Uhatis tor identification? 

Mr. Neave: Yes, your Honor. 


(The documents referred to marked Plaintiff’s Exhibits 
108, 109 and 110 respectively for identification. ) 
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By Mr. Neave: 

QO. Now, Mr. Chamberlain, can you identify these 
three drawings, Plaintiff's Exhibits 108, 109 and 110? 
I can. The first drawings shows an 
Which one of them is that, 108? 
I don’t know how you have them numbered. 
That is drawing No. 152895? Pe Conner. 
Just mark on it “108.” 
Exhibit 108 shows an assembly of the F. B. 1400 
D-5 air unit and lists thereon the various modifications. 


eae PO 


Among these modifications are the spray header for de- 
frosting as shown on Exhibit 109, and the standard catch 
pan or drip pan as shown on Exhibit 110 for use when 
this particular unit is being defrosted by means of brine. 

The Court: This is brine applied to the outside? You 
are not thinking of the refrigerant brine. 

The Witness: No, sir. I am talking about brine 
sprinkled over the coils for the purpose of defrosting. 

The Court: On the outside of the coils? [1294] 

Mite Viuiess: Yes, sir. WUhrough the coils imay be 
either brine or a refrigerant. 

The Court: But in discussing these particular plans 
shown here in this scheme, when you use the word “brine” 
you mean the brine outside? 

ihe Witness: Yes, sir, [1295] 

©. By Mr. Neave: Now, where was the header 
shown in Plaintiffs Exhibit 109 placed with respect to 
the coils which are shown in Plaintiff’s 108? 

A. The header was placed above the coils as indicated 
in Exhibit 109, Section AA, in the left-hand corner of the 
drawing, showing the top row of coils and the application 
of those headers to the unit tn relation to the fan, 
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O. Where “was the pan im Plaintiiis Exhibit sino 
placed with relation to the unit as shown in Plaintiff’s 
Exhibit 108? 

A. The pan is placed beneath the unit, in place of the 
pan shown on the drawing, Exhibit 108. The unit sets 
into the flat portion of the pan shown in 110. The flat 
portion you will note is 2 feet 3 inches, whereas the width 
of the unit itself is 2 feet 136, so that it would set into 
that flat portion. 


QO. Now, were these units, with the header and pan 
shown in these drawings, those that you testified were 
sold prior to 1937? A. They were. 


QO. Now, will you explain just how the brine spray 
defrosting took place in this unit? 

A. When it was necessary to defrost, the fan was 
shut down and brine fed into the header from either out- 
side or inside the refrigerated space; was pumped in the 
header and [1296] allowed to sprinkle the coils by means 
of the nozzles indicated on the drawing, as shown in 109. 
The spray header there indicates nozzles thereon by the 
numeral 70904-F No. 1, which is the York pattern num- 
ber for that particular size nozzle. Brine was recircu- 
lated by means of the pump, usually. 


Mr. Lewis Lyon: The pump is not shown on any of 
those drawings, is it? 


The Witness: No, sir. 
Mr. Lewis Lyon: Neither is the concentration tank. 


Q. By Mr. Neave: Where did the brine go— 


A, The brine was caught— 
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©. —from the pan? 

e ltwvas caught im the pan and returned to a brine 
tank within the plant somewhere. It may have been an 
existent tank or one particular for the purpose. 

©. Was the brine tank installed inside or outside of 
the refrigerated space? 

A. It could be installed either outside or inside the 
refrigerated space. 

©. In the installations with which you are familiar, 
which was it? A. I have seen them both ways. 

QO. Now, how long did it take for the brine spray to 
defrost these units? 

A. That again depended a great deal upon how much 
frost [1297] was necessary to be removed, but ordinarily 
it took two to five minutes. 

©. What effect did this brine defrosting of these units 
have upon the temperature of the refrigerated space? 

pve itedidn t aitect the refrigerated space to any ap- 
preciable amount. 

Q. Now, do you sell, or have you sold, since 1940, 
units similar to those shown in Plaintiff’s Exhibits 108, 
109 and 110 with brine spray defrosting equipment ? 

A. We have. 

Q. And they are operated in the same manner as you 


described? 
A. They are operated in the same manner as described. 
QO. Were units such as shown on Plaintiff's Exhibit 
106 sold prior to September, 1937, with gas defrosting 
for below freezing temperatures? A. They were. 
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©. Will you explain how gas defrosting operates? 

A. Gas defrosting operates by means of admitting gas 
to the coils, either top or bottom, and within the coil the 
gas gives up its latent heat of condensation, and thereby 
heats the mside of the coil) and thus melts the frost: 

©. What were these gases you are talking about? 

A, Whese are the gases that are tised as the sre 
frigerant. [1298] 

©. And where do they come from? 

A. They came from the high side of the compressor. 
that is, the discharge side of the compressor. 

OF In order to detrost;-do these eases have to be vat 
a high temperature? Po hey de. ict. 

©. When you said you used latent heat, what do you 
mean by latent heat? 

A. I mean the heat required to condense a refrigerant 
gas. Just generally known as the heat of condensation. 
It is just the opposite from the heat of evaporation. 

Q. What is sensible heat? 

A. Sensible heat is the heat required to change the 
temperature of a substance as contrasted to latent heat, 
which is the heat required to change the state of a sub- 
stance from and at a given temperature and with a given 
pressure. 

O. Wid vou'say “from and at’? Aw Yes, (dich 

Q. Now on this gas defrosting, what actual physical 
acts did you have to do in order to defrost? 

A. Shut off the fan, shut off the suction valve to the 
machine, that is, the compressor or the suction line from 
the wit, and open a gas valve, cither line the gas into 
the top or the bottom of the coil. It made no difference 
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where. In some cases, however, it was necessary to shut 
off the refrig- [1299] eration and remove some of the 
refrigerant that would be in the coil, and in addition some- 
times as a means for keeping the coil drained while de- 
frosting was used. It all depended upon what. volume 
might be available within the coil to take the condenser 
refrigerant which was condensed during the defrosting 
operation. 

©. How long does it take to defrost by gas? 

A. That again depended upon how much frost was on 
the coils and whether the operator followed recommenda- 
ations. However, it could be done very easily from 10 to 
15, maybe 20, minutes in the average case. 

Q. What relation is there between the pressure and 
temperature of gases in these coils? 

A. The pressure and temperature within the coil have 
to do with the rate of admitting gas from the high pres- 
sure side and how fast the gas is evaporated in the coil. 
Ordinarily the temperature and pressure are both rather 
low. 

Q. Is there any particular relation between the two? 

A. Every refrigerant has a particular pressure, par- 
ticular temperature for a particular pressure. 

Q. As the pressure goes up does the temperature go 
up or down? 

A. They go together. When the pressure goes up 
the temperature goes up, and vice versa. 

Q. What effect did defrosting by gas have upon the 
[1300] refrigerated space with these units? 

A. Jt had no effect. The fan was shut down and ah 
gas that was admitted was admitted within the coil itself 
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ing, blower units? A. We have sold many of them. 
Q. Similar to those shown in 106? 
A. Many of them. 
©. “ou heard Mr. Jarvistestity in this case? 
poe ecich 
Q. Do you agree with him that defrosting was the 


biggest problem that the industry had to solve before the 
present day frozen food industry could begin to travel? 

Zi. 1 do nok. 

QO. Why not? 

A. Well, in the first place, we have many problems 
besides defrosting and we already had very good means 
of defrosting, which we still use today. 

QO. What factors determine the kind of defrosting 
which you will sell with an equipment? 

A. That is determined by the plant size, the applica- 
tion, the facilities within the plant, whether it has more 
than one evaporator or a single evaporator, the size of the 
plant—I think I have mentioned about everything I can 
iimieor i that, [1301 | 

©. Let us take up each one of the various means of 
defrosting that you have mentioned. Take air defrost- 
ing. Under what circumstances would you sell air de- 
frosting with a unit? 

A. Where the unit can be conveniently located to out- 
side sources of air, that 1s, a source of air outside the re- 
frigerated space without the necessity of complicated and 
expensive duct work. 

Q. What about warm brine in the coils? 

A. Warm brine through the coils was the usual 
method where brine is used as a refrigerant. 
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©. Have you since 1940 sold— 

The Court: What is the last statement, warm brine 
through the coils was the usual method where brine is 
Mced as a relrigerantr 

The Witness: Yes. 

The Court: When you use brine there you use it as 
distinguished from Freon and these other refrigerants? 

The Witness: Yes. 

The Court: Just plain old brine? 

The Witness: Yes, flowing in the coils. There the 
facilities for defrosting are already available so it is cus- 
tomary to use it. 

You asked a question? [1302] 

By Mr. Neave: 

Q. Since 1940 have you sold installations with warm 
brine defrosting? 

A. We have. In fact, that is the accepted method 
aboard ship. Since 1943 York has installed over 30 ships 
for frozen cargo all using brine and that method of de- 
frosting. 

©. What about brine spray, under what circumstances 
do you sell brine spray defrosting equipment? 

A. Where we want to remove the frost rather rap- 
idly, where there are usually the facilities of a brine tank, 
etc., that already exists; also I can’t think of any other 
reason, just a convenient method if it is handy. That 
determines what we use. 

Q. What effect, if any, does the brine have upon the 
frost or ice? 

A. The brine has a dual effect. It acts to melt the 
frost the same as would water due to its change in tem- 
perature. 
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The Court: That is the brine inside? 

The Witness: The brine spray over the coils. 

The Court: The brine spray? 

The Witness: Yes. 

In addition brine has a solvent action and dissolves the 
frost. It acts the same as you witness by putting salt on 
a sidewalk in the wintertime. It melts the ice. [1303] 

The Court: What makes salt melt the ice? 

The Witness: Because salt is a low freezing point 
material. That is, when mixed with water it forms what 
is known as a low freezing point temperature and there- 
fore when further mixed with water it tends to lower the 
freezing point of the material that it is going in solution 
with. So it really goes in solution with water and there- 
fore melts it or lowers the freezing point of the frost. 

The Court: That is what it does, but what makes the 
Saltmielt the ice? 

The Witness: I don’t know what makes it. 

The Court: Allright. You dont know. 

The Witness: I do know that it does it. 

By Mr. Neave: 

Q. Now in the use of the brine spray defrost, does 
the brine spray get onto the contents of the room, of the 
refrigerated space? A. No. 

The Court: On this matter of defrosting—this is a 
very practical question—why is it when they want to chill 
champagne, for instance, or wine you will put tice in the 
box and salt on it? 

The Witness: Just for the reason that I mentioned a 
little bit ago. The salt lowers the freezing point of the 
ice, and in doing so— [1304] 
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mie Court: lt lowers the freezing pomt of the icer 

The Witness: Yes, sir. It lowers the freezing point 
of the ice and causes a reduced temperature, what 1s 
known as a low freezing point mixture. 

When the salt dissolves the ice the ice takes up this 
latent heat of fusion which is the amount of heat that is 
required to melt a certain amount of ice, and it does so 
rapidly and so fast that it causes a material reduction 
in temperature. It lowers the freezing point of the mix- 
ture. [1305] 

The Court: In other words, it prevents the ice from 
melting so fast? 


The Witness: It makes it melt faster. 
The Court: It makes it melt faster? 
The Witness: Yes, sir. 


©. By Mr. Neave: In changing the state from the 
solid to the liquid, what happens? 

A. When it changes from solid to the liquid? 

O Nes: 

A. It takes up the latent heat of fusion. 

Q. And thereby takes the heat from the champagne, 
absorbs the heat from the champagne? 

fe) OCTECL. 

©. And thereby cools the champagne? 

A. Yes. I don’t know why we didn’t say ice cream. 

The Court: Well, you keep ice cream in boxes? 

The Witness: Your Honor, we used to freeze ice 
cream with salt. 

The Court: Oh, surely. The old method was io 
freeze the ice cream with ice and salt around it. 
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©. By Mr. Neave: Now, under what circumstances 
was gas defrosting equipment sold by York? 

A. That is one of the most handy methods we have, 
provided there is more than one evaporator on a given 
compressor, so that we can defrost one evaporator while 
operating the [1306] other, to furnish a heat source to 
obtain the gas which I just mentioned. 

Q. You use the gas from one evaporator to defrost 
another evaporator ? 

A. Yes, indeed, and there may be miore than one 
evaporator furnishing gas for the purpose of defrosting 
a single evaporator. 

©. And there may be more than one compressor for 
all of the evaporators? Ay Correct, 

QO. Now, in gas defrosting, in what condition are the 
coils left after defrosting? 

Po lhe coils are letrpertectly dry. 

QO. Will gas defrosting take the frost and ice off the 
coils, if properly done? A. It will. 

The Court: How long does it take, say, in a 1400 unit, 
your F. B. 1400? 

The Witness: Ordinarily it takes somewhere between 
10 minutes and a half hour, depending upon the size of 
the coil and the amount of frost. 

The Court: And there isn’t any freezing being done 
at that time? 

The Witness: No, sir. 

The Court: Say it is in a room for which you specify 
that size, heater,— [1307] 

The Witness: That’s right. 

The Court: —to keep it below freezing,— 
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Sites yVithness; Correct. 

The Court: —would the temperature of that room re- 
main below freezing? 

The Witness: It would. 

The Court: It wouldn’t affect the temperature of the 
ait im the room: 

The Witness: No, sir. This coil is enclosed in its 
own casing, and you admit the hot gas to the coil and the 
fan is shut down so that it doesn’t blow air around, and 
any effect you would get would be a small effect, right 
adjacent to the unit, which is the same story in all de- 
frosting regardless of how done, with the exception of 
where cold brine is used. You might use brine in the 
room that is being cooled in a brine pipe setting in the 
room, and that would be as cold as the room itself, and 
obviously you are not adding any heat. 

The Court: When you run that gas through the 1400 
feet of pipe in the unit, what becomes of the moisture that 
is in that ice? Does it go into the air? 

The Witness: It goes,—it drops down into the pan 
below the unit, and is drained away. 

The Court: That is true of the brine defrosting? 

The Witness: It is, sir. 

The Court: And the hot air defrosting? [1308] 

The Witness: The hot air. 

The Court: Well, we haven’t come to the hot air yet. 

The Witness: We talked about it yesterday. 

Mr. Neave: That was in the ducts. It went through 
the ducts, went into the unit, and out through ducts. 

The Court: In other words, it surrounds the unit? 

The Witness: That is right. 
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The Court: And the same thine happens there; 
Mite Witness =)» Correct. 
The Court: The ice drops down and melts? 


The Witness: Js melted, and the water drops down 
and is drained away. 


QO. By Mr. Neave: Mr. Chamberlain, as to the hot 
air defrosting, the judge asked you whether the hot air 
surrounded the unit. 

A. The hot air surrounds the coil, is pumped through 
the units. 

The Court: Well, it is on the outside of the coil? 

The Witness: It is on the outside of the coil, but in- 
side of the casing. 

The Court: I understand. Now, the exhibit with all 
this fish up in Alaska, what was the number,—No. 103? 

Mr. Neave: I believe so. No,— 

The Court: I mean the one with the pipe coils all 
across the ceiling. [1309] 

Mr. Neave: 105, 1 believe, your Honor. 

The Court: You remember what I am talking about. 

The Witness: Yes, 

The Court: How would you defrost that? 

The Witness: That could be— 

The Court: Oh, I remember now. You testified you 
run brine through it and take a shovel and scrape it out? 

The Witness: I said if brine was used as a refriger- 
ant, the warm brine would loosen it and then we could 
just knock it off by tapping it with a wooden handle, or 
something, and then sweep it up. 

The Court: You would have to remove all that fish. 
then, wouldn’t you? 
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The Witness: Not necessarily. The fish is all frozen. 
Most of the moisture which is there came from the fish 
to start with. 

The Court: So you let the ice fall on the commodity 
or on the fishr 

The Witness: You could. In addition, the thing vou 
want to remember in regard to that type of job, which is 
way below freezing, is that the frost isn’t necessarily ice. 
It may be what is called hoarfrost, and whenever the tem- 
perature is below or about zero, the frost formed is not 
necessarily a hard frost. It is a soft, fluffy material. 
You can sweep it off with a broom. [1310] 

The Court: Then it will drop on the food, the com- 
modity, or the contents there, or whatever is underneath? 

The Witness: Yes. Ordinarily these coils are placed 
over the aisles. You have to have certain aisles, passage- 
Pays) tO Cel — 

The Court: Well, they are not that way in this par- 
ticular fish exhibit? 

The Witness: They are not in the fish exhibit, no. 

Mine Court; They are all over the ceiling? 

The Witness: Correct. 

The Court: What if they were going to store some- 
thing else there, like ice cream or pie? 

The Witness: Well, ice cream or pie would be in 
closed containers, some kind of a box. 

The Court: Necessarily? 

The Witness: Why, I have never seen it otherwise. 
your Honor. Of course, you can leave it open. That is 
your privilege. 
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Q. By Mr. Neave: Now, you spoke about these vari- 
ous methods of defrosting not raising the temperature of 
the refrigerated space. Do you sell water defrosting 
equipment now? A. Yes. 

QO. Now, when you use water defrosting equipment 
which you sell, is the temperature of the refrigerated space 
raised [1311] any more or any less than with these other 


types of defrosting? A. The same thing exactly. 
Q. And that is because it takes place inside of this 
enclosed unit? po Connect. 


Q. Now, in each of these methods of defrosting, in- 
cluding water defrosting, what is it that melts the frost or 
the icer 

A. All methods of defrosting require heat to melt the 
ice, with the exception of the brine spray method which 
utilizes the solvent action of the salt for defrosting,— 

©. In addition,— 

A. -—in addition to the temperature change. 

©. When a compressor is stopped and refrigerant is 
still left in the coil, what change of temperature takes 
place in the coil? 

A. When the refrigeration is stopped, we are talking 
about? 

Q. Weare talking about the compressor being stopped. 

A. Yes, but we are talking about direct expansion, 
and not the brine through the coils? 

QO. No. [am talking about ammonia or Freon. 

A. As soon as the refrigeration is stopped, the tem- 
perature in the coil reaches the temperature of the ice on 
the coil or frost on the coil, and the pressure existing in 
the [1312] coil will be that corresponding to the tempera- 
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ture in the coil, and as heat is added to that coil for the 
purpose of melting frost, the temperature of the refriger- 
ant will raise, because the coils have been raised in tem- 
perature, and the pressure will likewise be raised with a 
temperature corresponding—I mean, a pressure corre- 
sponding to that temperature. There is in a refrigerant 
or any material that can be vaporized a very definite tem- 
perature for each pressure, or very definite pressure for 
each temperature. That we call temperature correspond- 
ing to the pressure. It is the same with steam, or water, 
or what-have-you. 

Q. Can you tell me— As an example, suppose that 
you had a coil which had been raised to a temperature of 
70 degrees by 70-degree water. What would be the cor- 
responding pressure in that coil if the refrigerant were 
ammonia, let us say? 

A. If it were ammonia, the temperature would ap- 
proach 70 degrees, if you put 70-degree water over the 
coil. You are assuming that the refrigeration has been 
stopped? 

Se Yes, in the condition | described. 

A. And the pressure attained then would correspond 
to approximately 70 degrees, which will be about 114 
pounds gauge pressure. 

(Oe oin the coils? Xin the cous. i 5t3] 

QO. Now, in that condition— 

The Court: What do you mean by 114 pounds gauge 
pressure? 

The Witness: Your Honor, pressure is measured in 
two manners; first. absolute pressure, which is the pres- 
sure read on the gauge— — 
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The Court: What is the total pressure? 

The Witness: —plus the pressure of the atmosphere 
or 14.7 pounds per square inch. Gauge pressure is the 
pressure read on the gauge you are looking at. 

The Court: You say it is 114. That is 114 pounds 
per square inch? 

The Witness» Per square inch, yes, sir. 

The Court: But you don’t have a square inch. 

The Witness: Yes, sir. 114 pounds per square inch, 
that is the unit of pressure. You can Say square foot or 
square inch, and it doesn’t mean you have a certain dimen- 
sion, but it means that it is measured in that unit of 
pressure. 

©. By Mr. Neave: Well, if you have a condition 
where the coil is at 70 degrees, and the pressure is 114 
pounds, would you say that was a critical pressure within 
the-coil? 

A. No, indeed, that is not a critical pressure. 

Q. Prior to 1937 what ammonia pressures were de- 
developed in the coils or units, blower units, sold by York, 
with gas [1314] defrosting? 

A. Whatever pressure was necessary to melt the frost 
off the coils, and the frost would be removed from the 
coils before they got anywhere near the condensing pres- 
sure of the system, which may be 150 to 185 pounds gauge 
pressure per square inch, I should say. 

Q. By the time the frost was removed from the coils, 
what would be the pressure in pounds within the coil? 
Would it be below 114 pounds? 

A. It may be 100 pounds or 114, but wouldn't go 
much higher than that. 
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©, Now, in water defrosting does the water freeze 
on the coil during the defrosting operation? 

mee No. [1315] 

Q. Why is that? 

A. If water is left on a coil below freezing, such as 
a drop of water, that drop will freeze when the tempera- 
ture of the water has first been reduced to 32 degrees 
Fahrenheit, and then the latent heat of fusion has been 
removed, amounting to 144 B.T.U.’s per pound. 

On the other hand, if the water is flowing over the coil 
it has a greater mass and flowing over the coil with this 
great mass it does not stay long enough to either absorb 
enough heat to reduce itself to 32 degrees nor to absorb 
the 144 B.T.U.’s which is the latent heat of fusion. 

The Court: Why bother with brine at all then, if 
water would do the same thing? 

The Witness: Brine has an additional advantage, your 
Honor, in that it can be used even though the brine is cold 
because of the solvent action of brine. And it is rapid. 
It is a rapid means of defrosting. It also does not have 
to have any precautions taken concerning a freeze. 
iby Mr. Neave: 

Q. In this brine defrosting, is the brine thrown away 
after the spray has defrosted it once 

A. The brine is re-circulated but additional salt must 
be added to maintain its concentration above a point to 
prevent it from freezing. 

QO. With respect to your sales of blower units, since 
[1316] 1940, what proportion of blower units of York 
manufacture equipped with water defrost, exclusive of 
Government sales, have you made of your total blower 
unit sales? 
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Mr. Lewis Lyon: That is objected to on the ground 


the witness hasn’t in any way been qualified to answer the 
question. 


Mr. Neave: Do you know? 


Mr. Lewis Lyon: He is purely an engineer. 
By Mr. Neave: 

Q. Do you know, Mr. Chamberlain? 

The Witness: Yes, I know. 

The Court: If he knows, he can answer it. 

The Witness: Very close to 11 per cent. 

The Court: That is since when? 

Mr. Neave: 1940. 

The Witness: 1940. 


The Court: Wl per cent. Is that im numbers of ic 
that— 


The Witness: In units. 


The Court: —1in refrigerating tons, or whatever you 
measure it by? 


The Witness: It is in number of units, not in tons. 
The Court: Number of units? 
The Witness: Yes, sir. 


By Mr. Neave: 


Q. Blower units? [1317] 
A. Number of factory built blower units. 


In tons the figure would be very much less. 

The Court: It would be less? 

The Witness: Very much less. 

The Court: As they are used in the smaller units? 


Vhe Witness: ‘[hey are, sir. 
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By Mr. Neave: 

©. In your experience, is specific heat measured in 
terms of volume? 

A. The accepted definition of specific heat is in terms 
of weight. The definition itself says unit weight. 

©. That is the definition of specific heat? 

A. That is the accepted definition of specific heat. 

The Court: Unit weight? 

The Witness: Yes, sir. 

That means one pound or one kilogram or what have 
you, depending upon the system of measurement. In 
other words, 1f you are using the metric system it would 
be per gram or in the case of the English system it would 
be per pound of a substance. That is the reason I said 
unit weight, because it can apply to either system of 
measurement. 

The Court: What has specific heat to do with unit 
weight? 

Mr. Neave: The definition of specific heat brings in 
the question of weight, that is the way you define it, as I 
under- [1318] stand it, and Mr. Doble the other day said 
that there might be two ways of figuring specific heat. I 
am asking the witness for his views on that. 

dine Court: I see. “All right. 

By Mr. Neave: 

QO. Will you turn to Defendant’s Exhibit S, at page 
43, and I call your attention to the top of the left-hand 
side of the page. 

Miescommt, Wetendant’s Exhibit S7 

Nir. Neave: Yes. 

The Court: What is it? 
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(The document referred to was exhibited to the court.) 
The Court: Yes, I remember it. 


By Mr. Neave: 

©. Now there it says: ~ hese chillers must not be 
iced in ireshimieat or veectable rooms * = ~*” 

Now to what chillers is this exhibit referring? 

A. Referring to what was known as a fan fin spaced 
chiller. As a matter of fact, as manufactured by York 
Corporation the units were specifically designed for re- 
frigerating rooms having the food in packages and not for 
meat or vegetables open. They were not equipped with 
humidifying means and therefore if they were applied in- 
discriminately to fresh meats and vegetables they would 
dehydrate the product. 

Q. Did not these units frost up? [1319] 

A. Yes, they did. 

QO. What did you do about it? 

A. They were limited to temperature of 35 degrees or 
higher, as stated, and a minimum evaporated temperature 
of 25 degrees, so that that established a cycle of operation. 
When the units shut down automatically the fan continued 
to run and with a temperature in the room of higher than 
35 degrees they would automatically defrost. That was 
the reason for that statement. 

Q. Now will you turn to the second page, page 44, of 
Exhibit S, and in the second column toward the bottom it 
states: ‘Defrost the chiller after the moth-killing opera- 
tion; the condensing unit must be shut down manually. 
The defrosting is accomplished while the temperature is 
rising to 40 degrees Fahrenheit.” 
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Now why was it done that way? 

A. You have to read the rest of the story under fur 
storage to understand what that one paragrph means. 

In the first place, fur storages are maintained at some- 
where between 40 and 45 degrees, substantially above 
freezing, and then it is necessary periodically to drop the 
temperature to around 20 degrees in order to kill the moth 
larvae that might be in the furs. At least it stunts them 
and prevents them from growing. 

The Court: It permanently stunts them? [1320] 


The Witness: Yes, sir. It kills moths when you go 
down to low temperature, because they can’t exist, and 
that operation is over the weekend usually, when the room 
is shut down and there is no traffic in and out of the room. 
At that time they set the thermostat low, let the thing 
pull down and hold it over the weekend or 24 to 48 hours, 
as stated. 

Then the thermostat is set back up to its normal tem- 
perature of 40 to 45 and is shut down manually so it will 
warm up. We have to get heat from somewhere, which 
is from the walls of the room, and it ‘takes a while for it 
to warm up. After it is warmed up the temperature is 
above 40 and above freezing and it will defrost itself, and 
why add expense of defrosting when you have got the 
means already available? 


By Mr. Neave: 

Q. Jn your brine spray defrosting—I am not sure 
whether IT asked you this question—you stated, I helieve, 
that the brine was re-circulated? Pa) Yes. 

©. Now where did the brine go when it was caught 
in the pan? Did it stay there or did it go outside? 
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The Court: He testified to that. He said it would 
stay right in the room. Sometimes it didn’t and some- 
times it did. 

The Witness: That is right. [1321] 


By Mr. Neave: 

©. When it stayed right in the room it was subject to 
the below freezing temperatures of the room? 

a Correct 

©, And why didnt it freeze then? 

A. Because it had a sufficient amount of salt, it should 
have sufficient salt dissolved in it, to prevent it from freez- 
ing at that particular room temperature. 

Q. Now will you state whether or not it is possible for 
the wall of a refrigreated space to be above freezing 
although the air of the space may be below freezing? 

A. It is certainly possible. 

Q. Why is that? 

A. It is possible because insulation on the wall of a 
refrigerating room is a heat retarder, not a heat stopper. 
Therefore you can establish a temperature gradient 
through the wall, that is, the gradient is high on the out- 
side, low on the inside, and that gradient, being the func- 
tion of the installation, its condition, the thickness and 
what kind it is, can easily establish a temperature above 
freezing at the wall and still be maintaining a below 
freezing temperature within the room. That is, the skin 
or film right at the wall can be above freezing whereas 
in the middle of the room it can be below freezing. 

The Court: You mean a thin layer of air immediately 
ad- [1322] jacent to the wall. 

The Witness: | Correct, 
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Gite Court: Or the wall itselir 

The Witness: The wall itself or the air adjacent to 
that wall. You can assume it either way, because we are 
thinking about a very thin film, you might say. 

The Court: What is your idea of very thin? 

The Witness: Well, it depends on what we are talking 
abot, Sir. 

iiie Court:  Youssaid a very thin film of air. What 
is what we are talking about. | 

The Witness. All right. I will say it is a quarter of 
an inch thick. 


By Mr. Neave: 


Q. What do you do to determine the grains of mois- 
fire im the air? 

A. We measure the wet bulb and the dry bulb by 
means of instrument known as a psychrometer. 

QO. What is that instrument? 

A. That consists of a wet bulb and dry bulb ther- 
mometer located together, one of which is covered by a 
wick wet with water, the other one dry. Those two to- 
gether are sometimes slung—in that case it is known as 
a sling psychrometer—or they can be placed in an area of 
a pipe where definite air velocity is blown over the two 
thermometer bulbs. [1323] 

Q. What do you do with the readings from the 
psychrometer to determine the grains of moisture? 

A. We refer to psychrometric tables, and once know- 
ing the wet bulb and dry bulb the difference between the 
two is known as the wet bulb depression. Then there are 
psychrometric tables establishing grains of moisture per 
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cubic foot of air by means of wet and dry bulb tempera- 
EUEES. 

Q. Does it make any difference as to what is the tem- 
perature of the air in determining the number of grains 
it the air? 

A. It doesn’t make any difference what the tempera- 
tures might become after the air has first been treated. 
What is to say, i we dake a sample of air after imac 
been treated and after it-has traveled for great distances 
and changed its temperature, it makes no difference in 
the reading because you have neither added nor subtracted 
moisture, but you will read a different temperature on the 
psychrometer. 

Q. When you say it makes no difference in the read- 
ing, in the reading of what? 

A. In the reading that you obtain from the tables in 
terms of grains of moisture per cubic foot. 

©. In order to get the grains of moisture contained 
in that air, you mean? 

A. That is correct. As long as no grains of moisture 
have been added in transit. [1324] 

Mr. Neave: I! would like to have a form marked as 
lamntint s Exhibit. Pil: 


(The document referred to was marked Plaintiff's Ex- 
hibit No. 111 for identification. ) 
Bay Nir. Neave: 

Q. Mr. Chamberlain, what is the form, Plaintiff’s Ex- 
hibit No. 111? 

A. What is part tof the standard York Corporation 
contract which is used on all jobs. 

Mr. Neave: I call your Honors attention to para= 
eraph 7 which contains the guaranty form. 
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I would like to offer Plaintiff’s Exhibits 108 through 
111 inclusive in evidence. 

Mr. Lewis Lyon: Your Honor, this last document re- 
ferred to is obviously improper. There is no showing 
that it was ever used. It is merely a self-serving state- 
ment, merely the ordinary guarantee that anybody will 
stipulate to as to defective parts. 

The Court: Under the California law they wouldn’t 
need to put it into the contract. 

Mr. Lewis Lyon: That is right. 

The Court: It is part of the law anyhow. 

Mr. Lewis Lyon: That is right. 

The Court: I do not see how it is material, counsel. 

Mr. Neave: I would like to have in the record show- 
[1325] ing that it is the established contract form of the 
York Corporation. 

The Court: For what, just for that purpose? 

Mr. Neave: Yes, sir. 

The Court: Why is that material? That is a differ- 
ent guaranty that satisfaction guaranteed. That is a very 
broad order, I would think, satisfaction guaranteed. 

Mr. Neave: That may go to the weight, your 
Honor. [1326] 

Mr. Lewis Lyon: It goes tg its materiality. 

The Court: It is a different thing. Guarantees all 
machinery and materials against defects and workman- 
ship. 

Mr. Neave: It seems to me to be entirely a question 
of degree, your Honor. . 
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The Court: Paragraph lO has some modiied tomnor 
guaranty. But I cannot see how it is material, counsel. 
Objection sustained. 

The others are admitted. 


(Plaintiff's Exhibits Nos. 108, 109, and 110 were re- 
ceived in evidence. ) 


[Note: Plaintiff’s Exhibits Nos. 108, 109 and 110 will 
be tound in the Book ot Ixiibits at pages 1313, 1314 
and 1315. ] 


Mr. Neave: 111 is marked for identification? 


The Court: Exhibit 11 is marked for identification. 


By Mr. Neave: 

O,- Did you hear Mir> Tuttle testify in this. case? 

A. Yes, sir. 

Q. To your knowledge did York try out water de- 
frosting years ago and find it didn’t work? 

A. Not to my knowledge. 

Mr. Neave: That is all. 

Mr. Lewis Lyon: I have very few questions, your 
Honor. 


Cross Examination 
By Mr. Lewis Lyon: 

Q. In this hot brine or brine defrosting method using 
the brine on the outside of the coils as evidenced by the 
[1327] drawings which you have put in here as Exhibits 
108, 109 and 110, those do not show all the equipment 
that is required, do they, for such an operation? 

A. No, indeed. 

©. They don’t show the pump? x. NG: 
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Q. They don’t show the concentration tank for main- 
taining brine concentration at the required degree of con- 
* centration, do they? 
A. No, those drawings don’t show that. 
©. They don’t show the necessary use of some means 


of measuring at least at regular intervals the concentra- 
tion of the brine as it is stored and recirculated through 


the holding or brine tank, do they? De eG; 
©. There is some such means required, isn’t there? 
oe Correct, 
Q. It is usually a density measuring device, isn’t it? 
A. It is known as a hygrometer. 


Q. In other words, to maintain that system in opera- 
tion it requires an engineer in attendance who can under- 
stand the use of such instruments and can operate and 
maintain the concentration of the brine, doesn’t it? 

A. I wouldn’t say that it requires an engineer. It 
requires an individual who can be taught sufficient to do 
the [1328] operation. 

©. And has to be in constant attendance? 

A. Not necessarily in constant attendance. 


Q. At least enough intermittent attendance so that 
the brine concentration doesn’t change or the brine will 
freeze, isn’t that correct? 

A. Not necessarily so. In many cases salt in a mix- 
mie basket 1s placed right in the brine tank so that as he 
weakens the brine more and more salt is dissolved as the 
brine is circulated over the coils so that it doesn't need 
anybody to touch it. 
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Q. That is if he can stick a hunk of salt in the water 
and let the water dissolve the salt off. 

A. He can let the water dissolve the salt as it is 
needed. 

Q. And that salt that is added by that way doesn't 
have any corrosive action on any of the equipment, does it? 

A. Not necessarily. 

©. Unless there are precautions taken to either coat 
the pipes with tar or something else, it must have a cor- 
rosive effect, doesn’t it? 

A. No, brine does not have a corrosive effect. 

Q. Salt does not have a corrosive effect? 

A. Not necessarily. 

Q. Well, it does on this apparatus, doesn’t it? [1329] 

A. So does water, sir, and so does air. When you 
say “corrosive” you must be sure to say what type of 
corrosion you mean. There are lots of kinds. Some 
may be called electrolytic actions, and some may be the 
corrosion of intermolecular corrosion. 

Q. The kind of corrosion I am talking about is the 
same kind of corrosion that you get on all metal surfaces 
when you take them down near the ocean and the salt 
water. A. You are talking about rust. 

QO. Thats corrosion, isnt it? 

A. Rust is a corrosion; yes. 

Q. That is what I am talking about, and brine has 
the same corrosive effect as the salt sea water, doesn’t it? 

A. Yes, and so doesswater. 

©. But not to anywhere near the same degree. 

Ww. that ism necessarily true. It can vary a creat 
deal with lots of conditions, sir. 
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The Court: Does the brine rust the pipes or not? 
The Witness: Brine rusts the pipes. 
The Court: All right. Does it rust those pipes that 
you use more than plain water does? 
The Witness: Not necessarily so. 
Wine Gores Brees aes 
The Witness: Sometimes yes and sometimes no, sir. 
The Court: Do you use galvanized pipes? [1330] 
The Witness: Yes, sir, hot dipped galvanized. 


By Mr. Lewis Lyon: 

Q. Did you ever actually measure the temperature of 
a coil of a Recold unit during water defrosting? 

A. That is the first Recold unit I have ever seen. 
(Indicating) I have not. 

Q. You never measured the coil temperature during 
defrosting of such a unit? 

A. I have not. Wait a minute. I said of a Recold 
unit. 

©) That is right. AY AI right, 

Q. This solvent action of brine that you speak of on 
ice, isn’t that merely the fact that you reduce the tempera- 
ture of the water and that the salt doesn’t dissolve ice, 
not in the ordinary sense of solution, does it? 

A. I think I said it was the solvent action of salt on 
ice when it goes into solution with the ice by virtue of the 
fact that salt and water mixture reduces the freezing 
point of the mixture. 

Q. It reduces the freezing point of the ultimate solu- 
tion of water and salt, not of the ice, though? 

A. And in doing so it dissolves ice, 
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Q. And in doing so it causes the ice to melt faster, 
isetliat mot true: | loot| 

A. It doesn’t necessarily cause ice to melt, it dissolves 
the ice, takes it into solution. Melting ice is one thing, 
taking it into solution is another. 

Q. You mean that the ice melts and the water runs 
into the other water, that that is what you mean by solu- 
tion then? A. You can say it a great many ways. 

Q. But that is what you mean? 

A. But the fact is that salt will dissolve ice because 
it takes it into solution, and technically I think I am cor- 
rect in that statement. 

Q. It makes the ice melt and the water run into the 
rest of the water, is that what you mean? 

A. No, I won’t attest to that particular way of say- 
ing it. 

Q. What is wrong with it? 

A. Well, you are talking like we take ice in one hand 
and salt in the other and run them together and one runs 
into the other. J don’t look at it that way. 

The Court: What is the difference between melting 
and going into solution? 

The Witness: Melting is a heat change process princi- 
pally; going into solution may not necessarily mean any 
heat. 

The Court: You mean when the ice melts and you put 
salt on it there is no heat? 

The Witness: Yes, there is heat generated. [1332] 

The Court: That is what makes the ice melt or go 
into solution? 

The Witness: Either way. 
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mine Court; Wt is the heat? 

The Witness: Well, it could be said to be heat. 

The Court: That is what melts ice, is heat? 

The Witness: It can be dissolved. 

The Court: What dissolves ice is heat, isn’t it? 

The Witness: No, I think you can do the same thing 
and have the thing exactly at the same temperature and 
never change the temperature, or have it at a lower tem- 
perature and do the same thing. 

The Court: You mean you can have ice below 32 de- 


grees— 
The Witness: Yes, sir. 
The Court: —and dissolve it? 


The Witness: Yes, sir. 

Mire Court: Vit salt? 

The Witness: With salt, sir. 

Mr. Lewis Lyon: Without melting it? 

The Court: Without melting it? 

The Witness: It disappears. You melt it. If you 
want to say you no longer have ice, you certainly say it 
melted it. 

Mr. Lewis Lyon: It has given up its heat of fusion? 

Mine Witneses: It has, [1333] 

Mr. Lewis Lyon: So it is no longer ice? 

The Witness: Correct. 

Mr. Lewis Lyon: That is all. 


Mr. Neave: That is all, Mr. Chamberlain. 


The Court: I want to ask a question. 

A while ago counsel asked you what percentage of your 
units were water defrosting units and you said about 11 
ele Celt. 
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dhe Witness; Yes, sir 
The Court: I have forgotten since when. 
The Witness: 1940. 


The Court: Why didn’t you sell water defrosting units 
before then? 


The Witness: We had these other means of defrost- 
ing which I just discussed which were at that time per- 
fectly satisfactory. 

The Court: If they were satisfactory why do you sell 
the water defrosting? 

The Witness: Water defrost jobs are used in our 
case on installation of the smaller variety where these 
other facilities are not available. For example, we 
couldn’t use air, even on a small job, if the duct work may 
become too expensive, nor could we use brine on a small 
job. We could, but it may be more expensive than water. 

The Court: It would be more expensive to install and 
to [1334] operate? 

Ghe Witness: It may be. 

The Court: So that the water has the advantage of 
being less expensive? 

The Witness: On the other hand, on a job having 
more than one evaporator, even though it may be a small 
job, the less expensive way to do the job is hot gas. But 
again we have to have some source of heat. In the case 
of a job with one evaporator and one compressor, then 
that would be where we would almost be forced to use 
Water. 

The Court: To what do you attribute the increase in 
the use of the water method of defrosting? 
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The Witness: I don’t quite get your question, your 
Honor. 

The Court: Well, since 1940, 11 per cent of your 
sales have been water defrost type. To what do you at- 
tribute that increase in demand? 


The Witness: ‘To more smaller installations. Rather 
than build the large warehouse facilities, which inciden- 
tally have become quite loaded to capacity, more and more 
people are building these smaller plants to take care of 
their own products. [1335] 

The Court: So that water defrosting is less expensive 
and less bother and more convenient for the smaller 
plants? 

The Witness: For the smaller plants, yes, sir. 

The Court: I mean, is that the reason? 

The Witness: That is the reason. 

The Court: That is what you attribute it to? 

The Witness: Yes, sir. 

The Court: All right. But it isn’t any more success- 
ful now than it was before; is that your position? 

The Witness: I think that is, sir. 

ines@ourt.? tivis. “All right. 

Mr. Neave: That is all. 


The Court: We will have a short recess. 


Mr. Neave: May it please your Honor, that concludes 
the witnesses that the plaintiff has in this case. I would 
like to offer now a copy of the file history of the McAdam 
patent No. 2,219,393 as Plaintiff’s Exhibit— 

ihe Court: No. 1122 

Mr. Neave: —112. 


1048 Refrigeration Engineering, Inc., etc. 


The Court: Yes. IJ have been thinking over Exhibit 
111, and I think I will reverse my ruling and admit Ex- 
Jerre TOA 


Mr. Neave: Very well, sir. 


(The documents referred to were marked as Plaintiff’s 
Exhibits Nos. 111 and 112, and were received in evi- 
dence.) [1336] 


[Note: Plaintiff’s Exhibits Nos. 111 and 112 will be 
found in the Book of Exhibits at pages 1317 and 1324.] 


Mr. Neave: And I offer a book the patents cited in 
the McAdam file history as Plaintiff's Exhibit 113. 

The Court: That is the same book of prior art, which 
you made available? 

Mr. Neave: No, sir. These are the patents that were 
cited by the Patent Office during the prosecution of the 
McAdam patent, and they are all different. 

ihe Court: | Allright, 

Mr. Lewis Lyon: None of those are pleaded, how- 
Evers 

iim, Neave: Ihat-is correct. 

Mr. Lewis Lyon: They are in there to show the state 
ot the art? 

Mr. Neave: Yes. 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 113, and was received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 113 will be found in the 
Book of Ixhibits at page 1441. ] 


The Court: JI would like to ask the last witness an- 
other question. 
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HOSEPH REDDINGION CHAMBERLAIN, 


recalled by the Court, having been previously sworn, tes- 
tified further as follows: 


By the Court: 


©. Mr. Chamberlain, in connection with the installa- 
tion of the water defrosting method, have you installed 
any water defrosting method in any larger plant than 
what you call a small plant? I don’t know what you 
mean by “small” or [1337[ “large.” What is the largest 
room that you have refrigerated by one of your machines 
with water defrosting? 

A. The largest one that I am aware of, your Honor, 
is a room about this size, sold to the armed forces under 
specifications for water defrosting. That was exclusive of 
the numbers that I mentioned that we had sold. 

The Court: Oh, that was in addition to the 11 per 
cent— A. Yes, sir. 

The Court: -—that you had sold? 2X, CS, sir. 

©. Where was that? A. To the armed forces. 

©. Where was it installed? 

A. Oh, there is one installation at Camp Devens near 
Boston that I have personally seen, and there is another 
very close to Boston. I haven’t seen that one. 

Q. What kind of a machine did you put in? What 
type? What is your number on it, or do you have a 
number? Was it a special built machine? 

A. No, sir, it was the same apparatus that we use for 
brine defrosting, the same headers and pan. 

©. Was it your F. B. 1400? 

A. No, it wasn’t. It was a later model, what is called 
our “IWB” meaning—or, not “IWB” but “IDB,” mean- 
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ing industrial dry coil unit, which is the modern edition 
of that, [1338] 

©. How many feet of refrigerating coil? 

A. The IDB comes in about four sizes. 


©. Well, which one in this room that we are talking 
about? 

A. Oh, there were a couple or three in that room. 

©. Three of what size? 

A. They were 126, which was about the size of this 
No. 1400. 


Are your units installed with fins? 
Sometimes, and sometimes bare. It is a matter of 
economics in our particular shop. Pipe is cheap. It calls 
for a lot of weight, but it is a matter of balancing one 
thing against the other, to come out with the most eco- 
nomical job. 

©. Do you know how you happened to install this 
particular type of equipment in the Camp Devens job, 
and in the other job? 

A. It was specified, sir. [1339] 

©. It was specified by the Army? Aj Yess six 

Q. Did you have to do with the design and manufac- 
ture of the portable units that are mentioned in the stipu- 
lation here, that were manufactured by York for the 
Army? An Wor tthe Agmy : 


©. About 1400 feet of refrigerating coil? 
A. Yes, sir. 

Q. With the aluminum fins? 

Paw iG Sir) bate coll. 

Q. Bare coil? Ay JV es, cit. 

OO} No tins? A. No fins. 

©. 

i 
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oe Yes. 


A. No, sir, I did not have anything specific to do with 
it. JI was in a supervisory capacity, however, when they 
were built, and | was aware of what was being done. 

QO. Well, do you know how you happened to build 
the water defrosting type for the Army? 

pve Phe Army requested it. 

©. They requested it? fev SASS 


Q. Well, I have been around a little bit, and I know 
the Army just doesn’t request things out of the air. 
Somebody gives them a sales talk, and they make in- 
quiries, and they have purchasing agents who have mil- 
lions of catalogues and information, and so forth. 

i) Lat is correct. 


©. Was there any discussion between you and _ the 
Army— A. You mean with me personally? 


OO, ess A. Not with me. [1340] 
Q. Or with your department? 


A. With my department there was discussion. These 
units illustrated in one of the defendant’s exhibits, that 
picture— 


Or Yes. A. —of the plug type unit— 
Oy Yes, 


A. —had been established, I don’t know whether it was 
with the Marine Corps or the Quartermaster, but they 
both used them and they had standardized on that type of 
unit, and in order to secure them a great many people, 
that is, manufacturing concerns, built them, we being 
among them. We built an edition of that particular type 
of apparatus, you might say. 
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Q. In view of your experience, do you think that your 
dry gas or your gas method would have been better? 

A. In that particular installation I would say that the 
water would probably be the most satisfactory means. 

QO. By Mr. Neave: Which installation do you mean? 

A. I mean the Marine Corps or Quartermaster. 

Q. By the Court: The one that is illustrated by one 
of the defendant’s exhibits? 

A. That particular unit, however, was soon found to 
be inadequate and was replaced by an entirely different 
type of apparatus. It was not sufficiently maneuverable 
with the [1341] speed at which the Army moved. The 
theory was that they could set up these cold stores back 
about the second echelon from the line, and as the forces 
moved they could move the refrigerating plant. The idea 
was that they had a unit they plugged into— The unit 
was complete and had the low side on one side of the plug 
and the high side on the other. However, it was soon 
found that refrigerated trucks which used air condensers 
and plate evaporators were better for their use, and in 
that way they could move this food as the Armed Forces 
advanced. We didn’t build too many of these ourselves. 

The Court: I haven’t any further questions. 

©. By Mr. Neaye: Do you know avhether or not 
the York Corporation initiated the water defrosting sys- 
tem with the Army and the Navy? 

A. Ido not know. 

Mr. Neave: That is all. 

The Court: Amy cross 7 

Mr. Lewis Lyon: No cross. 

The Court: Mery well. That is all. 

(Witness excused. ) 
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Mr. Neave: I would like to offer in evidence as Plain- 
tiff’s Exhibit 114 a photostatic copy of the notice of 
infringement which was received by the York Corpora- 
tion from Mr. Lyon, and which is dated January 5, 
1944, [1342] 

The Court: Admitted. 


(The document referred to was marked as Plaintiff’s 
exhibit No. 114, and was received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 114 will be found in the 
Book of Exhibits at page 1481. ] 


Mr. Neave: At this time I would like to move to 
ainend our complaint to add the following: 

“Defendant is barred from the relief sought in 
the McAdam patent because it has misused the 
patent in an effort to control competition on un- 
patented devices.” 


This will form the basis of argument on law that we 
will make. 

The Court: Where do you want to add that? 

Mr. Neave: That can be added anywhere in the com- 
plaint, your Honor. 

The Court: Well, it is your complaint. 

-Mr. Neave: I haven’t got it before me. May I see 
the court’s copy? 

(The document referred to was handed to counsel.) 

Mr. Neave: As Paragraph IX. 

The Court: That motion is made to conform with the 
proof? 

Mr. Neave: That is true. 

Mr. Lewis Lyon: What proof? 

The Court: The motion is denied. 
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Mr. Neave: The proof— 

The Court: Go ahead. [1343] 

Mr. Neave: The proof has come to light here, your 
Honor, in the testimony of Mr. Jarvis. He testified 
that the defendant company sold only the unit. He also 
testified that they did not install the unit, and that they 
did not sell the conduits from the unit to the valve and 
connecting the unit with the outside. 

Mr. Doble has testified that all of the parts of the 
patent combination were in and of themselves old, and 
your Honor will recall his “but”, his “but” being that 
they were used— 

The Court: In combination. 


Mr. Neave: —1in combination. He made it very clear 
that the invention of the patent was the combination. 
It is, therefore clear that the defendant company is not 
selling the patented combination. 

Mr. Jarvis also testified that he, his company, never 
sued any manufacturer who purchased the devices from 
his company. He also testified that he never sued the 
York Company when they purchased these unpatented 
devices from his company. He further testified that he 
had sued other companies who had sold devices, that is, 
these unpatented devices that were purchased from some- 
body else, and this suit contains a counter-claim against 
this plaintiff for sale of a unit which was not bought 
from the defendant company. 

Therefore, your Honor, we are going to make the legal 
[1344] argument from that proof that the plaintiff has 
misused the patent, in that it is trying to force people to 
purchase from it the unpatented devices, that is, the de- 
vices which are less than the entire combination. 
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That is the argument, and that law has been laid down 
in the case of Mercoid v. Mid-Continent in 360 U. S.— 

Mr. O’Hearn: 320. 

Mr. Neave: —320 U. S. 661, and I think at 660. 
There are two cases, your Honor. 

I renew my motion. 

Mr. Lewis Lyon: I oppose the motion on the same 
ground. The evidence clearly shows that perhaps we are 
selling less than we are entitled to under the combination 
and giving a license to use the rest of it. We certainly 
don’t control the sale of pipes or valves, or anything like 
that, and we let them use that. But there is clearly no 
misuse of the patent under such circumstances. We are 
not requiring anybody to buy unpatented devices from 
us, and we are selling them for use with directions how 
to use them. 

Mr. Neave: We will show your Honor that the facts 
in this case are almost identical with the facts in the 
Mercoid case, which, of course, is a question of argument. 

Mr. Lewis Lyon: They are not. They are not even 
comparable. 

Mie Cort: | (ect me wsee the Mercoid case, 316, is 
it? [1345] 

Mize iNGave- sil havera copy of It, 

The Court: I will have the bailiff get my copy. 

PigeeNeave: 360 UW. S. 

The Court: 360? 

Mr. Neave: No. Now, let me see. I only have the 
citation in this patent quarterly, your Honor, with me. 

The Court: Doesn’t it give the Supreme Court cita- 
tion? 

Mr. Neave: No, I don’t think it does. This comes 
out before the Supreme Court. 
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The Court: You eave the U.S. citation: 

Mr. Neave: I did, but I think I must be wrong. My 
note says “360,” but I don’t think we are up that high. 

The Court: I think you cited that here in your pre- 
trial memorandum. 

Mr. Neave: I think it is cited on another point. 

whe Court: “Wes 3209, S., Mr. Bailiff. 

Mr, ‘Charles you. -520°U. S., 661. 

Mr. Neave: The portion contained in that brief, your 
Honor, of course, is on a different point. 

The Court: Yes, I understand. [1346] 

Mr. Neave: I also want to bring to your Honor’s 
attention that all of the claims in suit in the patent start 
out with the words “in combination with a refrigerated 
Space, - 

Now Mr. Doble testified very clearly that that was an 
important element of the claim, because that imparted into 
the claim the temperatures that were a part of McAdani’s 
invention. 

The defendant here does not sell the refrigerated space. 
He does not use it either. In order for the patented 
device to be the patented device it has got to have all of 
the elements of the claim. 

Mr. Lewis Lyon: You stipulated to such a use by your 
very stipulation. 

Mr. Neave: No, sir. It doesn’t stipulate that we sold 
the space. It has got nothing to do with what you do. 

The Court. 1 do met think the case is sinilar. 

Mr. Neave: May I point out, your Honor, portions 
of this? 

The Court: All right. 
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Mr. Neave: In the third paragraph of Mr. Justice 
Douglas’ opinion, he says: 

“The patent is a combination or system patent, 
covering a domestic heating system which comprises 
three main elements—a motor-driven stoker for feed- 
ing fuel to the combustion chamber of a furnace, 
[1347] a room thermostat for controlling the feeding 
of fuel, and a combustion stoker switch to prevent 


extinguishment of the fire.” 


In other words, there are three elements. There is the 
stoker, the thermostat and the switch. 
Now skipping to the next paragraph: 

“Mercoid, like Mid-Continent and Minneapolis- 
Honeywell, does not sell or install the Cross heating 
system. But the Circuit Court of Appeals found that 
Mercoid manufactured and sold combustion stoker 


switches for use in the Cross combination patent.” 


In other words, they sold one of these elements. This 
suit was brought, by the way, for contributory infringe- 
ment, that is, for selling less than the entire combination. 

Mr. Lewis Lyon: That is the distinction. 


Mr. Neave: Then in the next paragraph there is some 
discussion of this and in the following paragraph, about 
three quarters of the way down the page, it says: 

“The method by which the monopoly is sought to 
be extended is immaterial. (Citing case) The patent 
is a privilege. But it is a privilege which is con- 
ditioned by a public purpose.” 
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I quoted that in my brief. 


The following paragraph begins: 

“The instant case is a graphic illustration of 
[1348] the evils of an expansion of the patent 
monopoly by private engagements. The patent in 
question embraces furnace assemblies which neither 
the patentee nor the licensee makes or vends.” 


Now that is exactly the situation here, that the patentee, 
the owner of the patent, doesn’t make or vend the entire 
combination. 

The Court: Does anybody? 

Mr. Neave: It is perfectly possible that somebody 


may. He ought to sue a user then, your Honor. 


The Court: They use steel in a great many patented 
commodities, do they not? 

Mr. Neave: That is true. 

The Court: This little clip machine, for instance. 

Mr. Neave: That is true. 

The Court: Do they make the steel? Do they dig 
the ore out of the ground? 

Mr. Neave: No, but it depends on what the invention 
is. The invention here is the combination of all of the 
elements, and Mr. Doble has said that in no uncertain 
tenis. 

The Court: But the point in this case was, as they 
pointed out over here, “The owner of a patent may not 
employ it to secure a limited monopoly on an unpatented 
material used in applying the invention.” 

Mr. Neave: That is exactly the situation here. [1349] 
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The Court: Now he isn’t trying to get here—that is, 
the evidence doesn’t show at least so far—that he is try- 
ing to get a limited monopoly on a stop-and-waste valve. 

Mr. Neave: Yes, sir, that is exactly what it shows. 

The Court: Not according to my understanding of 
the claims of the patent and the argument of the patentee’s 
counsel. So far as the stop-and-waste valve is concerned, 
you do not have to have to have it. It can be manually 
operated, as they stated, by turning one on and turning 
the other off. 

Mr. Neave: That is right. Any valve will do it. 

The Court: Any valve will. 

Mr. Neave: That is right. And the claim calls for a 
valve. 

The Court: But they are trying to get a limited mon- 
opoly on all the stop-and-waste valves, is that it? 

Mr. Neave: No, that isn’t necessary, your Honor. 
What they are trying to do is to get people to buy from 
them something that is unpatented, by the leverage of 
their patent. The thing that they sell is not the entire 
combination. They sell only a part of it, just as in this 
case the patent owner only sold the switch. He didn’t 
sell the whole combination. By bringing suit against 
people who don’t buy from them this unpatented combina- 
tion and by not bringing suit against those that do buy 
from them the unpatented combination they are using 
their patent as a lever. They are holding out and saying 
to [1350] their purchasers of this unpatented unit, “Tt 


you buy this from me you will get an implied license for 
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every unit that you buy from me and you can use it in 
this combination.” As has just been said, they give 
instructions so that you can do it. So that the man who 
buys from them will have the benefit of an implied license. 
That is a commercial advantage that they hold out: “We 
have got the patent, and if you buy this unpatented com- 
bination from us you will get an implied license. If you 
don’t buy it from us I am going to sue you.” 

The Court: I am going to sue you if you use it. 

Mr. Neave: If you make it and sell it, or if you sell 
this unpatented combination. 

The Court: If you make it and sell it. 

Mr. Neave: That is right. 

The Court: I thought that is what a patent is for, to 
give a man a right to sue people who make the thing that 
he had patented. 

Mr. Neave: But this is not the thing he patented. 

The Court: The combination is. 

Mr. Neave: Because the combination that he patented 
includes all of these elements, and he doesn’t sell all of 
the elements. That is the whole point that I am making. 
I am not trying to persuade your Honor here as to the 
applicability as to the rule of law; I am just saying I 
ought to be allowed to make my amendment in view of 
this evidence. [1351] 

The Court: J do not think so, not at this late stage 


of the game. The motion is denied. 


Mr. Neave: Your Honor, it is the only time that I 


could make it. We didn’t have the evidence before us 
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before, and how can I bring up this point in the court 
of appeals if your Honor will not let me make it? J am 
making this motion at the time when the plaintiff— 

The Court: You are making this motion now and 
after a trial of seven days. The case has been set for 
trial for some time. There was a great urgency to get 
the case tried and I set another case aside to try this case 
so that we could proceed to trial and have these rights 
litigated. 

Now at the conclusion of your case, at the conclusion of 
both sides except for any rebuttal that might be offered, 
there is a warning to the other side for the first time that 
you are going to claim misuse of the patent and invalidity 
on that ground or whatever consequence flows from that. 

Mr. Neave: That is right. 

The Court: So in the exercise of the discretion which 
is certainly allowed in the matter of allowing amendments 
to pleadings, ] should say that that would be an abuse of 
discretion now, particularly in view of the fact that you 
have been in possession of the information upon which 
you now rely ever since the close of the defendant’s testi- 
mony which was put on first in this case. [1352] 

Mr. Neave: That is true, your Honor. 

The Court: So you could have made your motion, 
which would have been more timely than now. It is now 
untimely, in the first place, and on that ground I deny it, 
and on the additional ground that I do not believe the 
evidence shows, and your motion is made to conform the 


pleadings to the proof. 
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Mr. Neave: That is correct. 

The Court: So your motion is denied. 

Mr. Neave: May I point out two matters to your 
Honor? One is that the defendant here has not pleaded 
surprise, has not said that he is surprised by this motion. 

Vhe Cort: | haven't eiven him a chance to talk yet 
I do not know whether he is or not. 

Mr. Neave: Secondly, that the motion is being made 
now before the defendant’s rebuttal case so that it will 
have plenty of time to meet any such issue. 

The Court: Plenty of time to prepare on the matter? 


Mr. Neave: Yes. 


The Court: Do you mean between now and 2:00 
o'clock ? 


Mr. Neave: Certainly. 


The Court: When all of the parties have been warned 
at the commencement of this case that I had to finish it 
this week, that I cannot displace the criminal calendar 
which I must begin to try next Monday? 

Mr. Neave: Well, your Tlonor, | think that lticamte: 
[1353] particularly in a situation like this, where counsel 
are very experienced on the other side, know what is going 
on when questions of the character that I asked of the 
witness Jarvis were answered, so that I do not think that 
there is any surprise, and it seems to me that with the 
vice president and manager of the corporation here they 
could put on plenty of evidence at short notice if they 


wanted to. I don’t think that there is any surprise. 
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The Court: JI don’t know what evidence it is. In any 
Gveur, you Can have the matter reviewed. You can take 
it up as one of your grounds to the circuit court, who will 
examine my judicial discretion and see how badly it was 


abused, if it was. 
In any event, the motion is denied. 


Mr. Neave: I have an exception automatically, I as- 


sume. 


The Court: Automatically, and if you haven’t one 


automatically you have one now anyway. 
Mr. Neave: Thank you. 


The plaintiff rests. 


Mr. Lewis Lyon: Do you want the rebuttal to start 
now at 4 minutes to 12:00, your Honor? 

The Court: How long will you be? Will you finish 
this afternoon? 

Mr. Lewis Lyon: I will finish this afternoon; yes, 
your Honor. [1354] 

The Court: All right. Then we will figure on argu- 
ment tomorrow, unless counsel has surrebuttal or redirect 
examination, or whatever you might call it. 

Mr. Neave: We don’t know yet. 

The Court: We will finish all of the testimony this 
afternoon and figure on arguing the case tomorrow. 

Mr. Neave: Very well, your Honor. 

Mite Cour. 2:00 clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m. of the same date.) [1355] 
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Los Angeles, California, Thursday, September 26, 1946, 
200) Poi, 


The Court: Mr. Lyon? 

Mr. Lewis Lyon: Your Honor, I would like to first 
get into the record the dimensions of this room. As I 
stepped them off, it is somewhere around 45 to 70. 

he Court. You cam get them acctirately trom@ine 
custodian of the buliding. 

You know where his office is, Mr. Bailiff. Wiull you go 
down and ask him if he has the plans to show the accurate 
dimensions ? 

Mr. Lyon: Thank you. While we are waiting for 
that, your Honor, we will call Mr. Wilde. 


CARL HE. WILDE, 


called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 


as follows: 


Direct Examination 
The Clerk: Your name, sir? 
The Witness: Carl E. Wilde. 
The Clerk: And your address? 
The Witness: 10009 Orange Avenue, South Gate. 
The Clerk: Take the stand. 
Mr. Neave: What town was that? 
The Court: South Gate. South Gate, California. [1357] 


By Mr. Lewis Lyon: 


What is your occupation now, Mr. Wilde? 


Oo). 
A. Public accountant. 
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(Testimony of Carl E. Wilde) 


QO. What was your occupation in the latter part of 
[ele 

A. I was sales manager, selling commercial refrigera- 
tion and air conditioning in San Diego in the latter part 
On oo. 

QO. Were you at any time connected with the R. W. 
Weidlein Company? 

A. Yes, sir, from May, 1941, until April, 1943. 

Q. Did you at any time occupy the position of co- 
receiver for the R. W. Weidlein Company? 

A. Yes, sir. 

©. When was that? 

A. That was between May and the latter part of 
September, *41. 

QO. What was the business of the R. W. Weidlein 
Company? A. Retailing commercial refrigeration. 

QO. Who was the other co-receiver for the R. W. 
Weidlein Company at that time? 


Mr. R. W. Weidlein himself. 

Any one else? Ae. NOwsir: 

Are you acquainted with Mr. W. C. Hulse? 
NY es. sit, 


Where did you meet Mr. Hulse? [1358] 
T met him first at the Weidlein Company. 


OPO POO S 


Did you ever have any conversation with Mr. 
Hulse while you were receiver for the Weidlein Company 
with respect to the subject of water defrosting of Recold 
coils? A. Yes, sir. 

©. Who else was present? 

A. I don’t know as anybody in particular was _ pres- 
ent, that I can remember of, at the time, because we had 


1066 Refrigeration Engineering, Inc., etc. 
(Testimony of Carl E. Wilde) 


several discussions about that; in fact, a good many of 
them. 

QO. Did Mr. Hulse have any duties with respect to the 
Weidlein Company while it was in receivership? 

A. I don’t just get your question there. 

©. Was he a representative of any company, any 
creditor company, of the R. W. Weidlein Company, while 
it was in receivership? 

A. Yes, he was the representative for the Koch Case 
Company, and he was on the creditors’ committee. 

©. Can you fix more accurately the date of this con- 
versation with Mr. Hulse concerning the subject of water 
defrosting? 

Eeeeou tie exact date, but it was the latter parieen 
the year of ’41, when I was there full time. At the time 
I was co-receiver, I was there only just occasionally to 
sign checks with Mr. Weidlein and watch that the sales- 
men didn’t receive too many advances. Approximately 
the latter part of [1359] September 1 was there in tull 
charge as manager, and in those times I had many dis- 
cussions with him, because I was there all day long. [1360] 

dhmesCourt: Whe Treasury Department, Procurement 
Division, drawing of United States Post Office and Court 
House, second floor, drawing No. AS-5, showing court- 
room No. 3—I do not think it gives the dimensions here. 
It shows 2120 square feet but it does not give the height. 

Mr. Lewis Lyon: Are the dimensions given on that 
drawing, the length and the width of the room? 

The Court.) No, it doesnt seem to give it. 1 do not 
see any scale here. They must have another map down 
there with a scale drawing. | 

Mr. Bailiff, will you ask them? 
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(Testimony of Carl E. Wilde) 


The Bailiff: Yes, your Honor. 

The Court: Also something which will show the height 
of the room. 

Go ahead. This is a conversation with Hulse in 1941? 

The Witness: That is correct. 


By Mr. Lewis Lyon: 


QO. Can you state what Mr. Hulse said to you con- 
cerning water defrosting at that conversation, Mr. Wilde? 

A) MSc 

Mr. Neave: Just a minute. What is the purpose of 
this testimony, Mr. Lyon? 

Mr. Lyon: Impeachment. 

Mr. Neave: Is that the only purpose? 

Mr. Lyon: No. The other is to show the fact of an 
[1361] adandoned experiment. 

Mr. Neave: I object to anything other than impeach- 
ment, your Honor, because otherwise it is hearsay testi- 
mony. If Mr. Lyon is trying to prove a fact other than 
the conversation through what somebody else said it is 
hearsay. If he is just trying to prove something that 
was said to impeach a witness of mine, that is proper. 

The Court: I think the testimony is admissible. No 
objection was made as to the form of the question. 

Mr. Neave: I don’t object to the form of the question. 
I would object to it as a whole if it were for the purpose 
of anything other than impeachment of the witness, as 
then it would be hearsay. 

Mr. Charles Lyon: On that point, your Honor, I have 
some authorities I would like to quote to the court. 
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(Testimony of Carl E. Wilde) 


The Ninth Circuit of Appeals, in Lindblom v. Rocks, 
146 Fed. 660, at 664, stated: 


“In brief, the whole proof of the purpose of the 
defendant in error to leave the property without the 
intention to return consists in the words which she is 
said to have uttered to Tronsen and the fact that she 
went away from Nome. It is too plain to require 
discussion that where a defendant in such an action 
as this, relies upon the words of the former possessor 
to show an intention to abandon, the burden of [1362] 
proof is upon him to prove that the words were 
spoken, and that in the absence of facts sufficient to 
shift the burden of proof, it must always rest upon 
him who asserts the abandonment.” 


That case merely holds of course by implication that 
you can prove the declarations. 


The Calitornia law is quite clear also. Im Willson. 
Asaph Cleveland, 30 Cal. 192 at 203, the court stated: 
“Upon a question of abandonment, as on a ques- 
tion of fraud, a wide range should be allowed, for it 
is generally only from facts and circumstances that 
the truth is to be discovered, and both parties should 
be allowed to prove any facts or circumstance from 
which any aid for the solution of the question can 
be derived.” 


In Wirner vo Meknam, 155 Cal, 562 at 572, the court 
said: 

“Was the agreement abandoned? Abandonment 

is governed by intent, and the intention to abandon 

must be established by declaration or by conduct.” 
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(Testimony of Carl E. Wilde) 


In 31 Corpus Juris Secundum, Evidence, Section 256, 
we find the following statement: 
“Where declarant’s intent or intention is relevant, 
his declarations disclosing such intent or intention are 
admissible.” 


I don’t believe I need read any more of these, but we 
[1363] have the case of Stromerson v. Averill, 38 Cal. 
App. (2d), 118, at 125 and 126; O’Dea v. Hibernia Sav- 
ings and Loan Society, 119 Cal. App., 622 at 624. 


It seems to me quite clear, your Honor, that when you 
are trying to prove the intention that a person had when 
they performed an act, his declarations as to why he per- 
formed the act or with what intention he performed the 
act are clearly admissible, it not being hearsay in the first 
place and, in the second place, if it is it is a well estab- 
lished exception to the rule. 


Mr. Neave: Your Honor, I don’t think that those 
references are at all pertinent here. The intention of Mr. 
Hulse doesn’t enter into it at all. Mr. Hulse was a man 
who put in the installation. At the time he left the com- 
pany he was working with, the installation belonged to 
somebody else. If it was abandoned it was abandoned by 
somebody else and not by Mr. Hulse or the company he 
was working for. 


Now what this witness may have to say with respect 
to what somebody else told him and then try to use that to 
prove whether or not this thing was an abandoned experi- 
ment or worked satisfactorily or didn’t work satisfactorily, 
is just pure hearsay. If it is purely for the purpose of 
impeachment— 
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(Testimony of Carl E. Wilde) 


The Court: I think the testimony is admissible. 1 
think it is admissible for impeachment purposes, and if it 
is [1364] admissible for impeachment purposes it is ad- 
missible to prove the thing that was sought to be proved 
by the testimony which is sought to be impeached. 

Mr. Neave: I have to disagree with your Honor on 
that because then it is trying to prove the fact, like the 
fact of operation, by hearsay testimony. 

Now the testimony that Mr. Hulse gave was of his own 
direct knowledge. If it goes beyond impeachment then it 
is pure hearsay. 

The Court: It is impeachment and rebuttal. 

Mr. Neave: It may be rebuttal, but it is improper re- 
buttal. That is, it is improper testimony because it is 
hearsay testimony as far as any proof tending to show 
what happened to that operation. 

The Court: We will argue as to what has been proved 
or hasn’t been proved later. In the meantime, your ob- 
jection is overruled. 

Mr. Neave: May I have an exception? 

The Court: Exception noted. 

Mr. Lewis Lyon: Will you read the question. 


(The question referred to was read by the reporter, as 
follows: 

“OQ. Can you state what Mr. Hulse said to you con- 
cerning water defrosting at that conversation, Mr. 
Wilde?”’) 

The Witness: Yes. At this time Mr. Hulse, being on 
the [1365] creditors’ committee, was helping or trying 
help make sales for the Weidlein Company, and we had 
a particular job going through this with some chipped 
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beef concern in which we had taken back a small water 
defrost freezer, and we were in preparation of plans to 
install a larger plant, and Mr. Hulse, trying to convince 
me to change my mind about a water defrost coil and put 
some other type of defroster in there— 

The Court: What he said, not the effect of his con- 
versation. 

The Witness: He said this to me. 

Mite Court: Said what? 


The Witness: Not to put in the water defrost coil 
because they were not satisfactory, because he himself had 
experimented with it. He had put the first job in when 
he was in Portland and it never worked satisfactorily, 
and he had had the best engineers in the world and still it 
wouldn’t produce the results. 

However, I was the manager of the place, could do as 
I wished, and I determined that a defrost coil would go 
in because it was satisfactory from my past experience 
that it was. 

Mr. Lewis Lyon: That is all. [1366] 

Mr. Lewis Lyon: That is all. 


The Court: Cross-examine, 


Cross Examination 


By Mr. Neave: 
QO. Mr. Wilde, just what was the date of this con- 
versation? A. Sometime the latter part of 1941. 


©. In what month was it? 


A. Oh, it could be October or November, along in 
(Mere. 


1072 Refrigeration Engineering, Inc., etc. 


(Testimony of Car] E. Wilde) 


QO. Which month was it? 

A. Well, now, I couldn’t state the exact date. I said 
the latter part of 1941. I could dig up the old records 
and see when this job was being installed and produce the 
approximate date. 

Q. You haven’t dug up those records? 

A. Well, I haven’t. The Weidlein Company is extinct 
today, nas been for a couplesot years. 

Q. Now, what was this unit that wasn’t operating 
properly? What make was it? 

A. The unit that he put in. Now, I don’t know what 
unit it was, but he had put in the unit, and I believe he 
said he was working for Carrier at the time. 

Q. The unit you said was all right, was that a Carrier 
unit? A. No, sir, that was a Recold. [1367] 

© I-can't hear you. 

A. That was a Recold unit. 

Q. That was the unit that wasn’t operating satisfac- 
torily? A. No, sir, that unit worked swell. 

QO. Worked well? ny VY eSyesit. 

QO. Mr. Wilde, I thought I understood you to say that 
you were talking about a unit that you had taken out that 
didn’t work satisfactorily. 

A. That isn’t what I said. I said we took out a unit 
because the man’s business had increased and he needed a 
lar@er box 

Q. What unit were you thinking of putting in in the 
larger installation? A. Recold coil. 

Mr. Neave: I see. That is all. 

Mr. Lewis Lyon: That is all. 

The Court: . Step down. The next avitness. 

Mr. Lewis Lyon: Mr. Niel Dahl. [1368] 
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called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


The Clerk: State your name, please. 

The Witness: Niel Dahl. 

The Clerk: Is that N-e-a-I? 

The Witness: N-i-e-l. 

The Clerk: And your address? 

The Witness: 725 Magnolia Avenue, Long Beach. 

The Clerk: Take the stand. 
By Mr. Lewis Lyon: 

QO. Were you at any time employed by the Electrical 
Products, Consolidated, at Seattle, Mr. Dahl? 
I was. 
What was your capacity with that company? 
I was manager and chief engineer. 
During what period of time? 
From January 1, 1936, until September of 1937. 
Were you at any later date employed by the Elec- 
ical Products Corporation? fe. ING ci, 

QO. Were you at any time during such employment 
acquainted with Mr. W. C. Hulse? 

A. Yes. I hired him and put him to work for the 
[1369] Electrical Products Corporation. 

QO. When did you hire Mr. Hulse? 

A. Approximately the first of April, 1936. 

©. At what time did Mr. Hulse leave the employment 
of Electrical Products Corporation? 

A. Approximately March, of 1937. 


OPO PO > 
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QO. At what time, to your knowledge, did Mr. Hulse 
leave the employment of Electrical Products Corporation 
at its Portland division? 

A. Approximately two weeks previous. 


QO. Was Mr. Hulse responsible to you? Was he 
subordinate to you in that organization? 


A. That is correct. 


QO. Had Mr. Hulse, prior to the time of your employ- 
ment of him for Electrical Products Corporation, had any 
experience in refrigeration, to your knowledge? 

A. Not to my knowledge, in commercial refrigeration. 


He may have had some nominal experience with house- 
hold boxes. 


©. Were you the officer of the Electrical Products 
Consolidated that set up the Portland office of that con- 
cern? 

A. I was not an officer of the corporation. I was the 
manager of the air-conditioning-refrigeration division, but 
I was responsible for and in active charge of the setting 
up of the Portland air-conditioning-refrigeration organ- 
ization. 


QO. Was that Portland branch discontinued during the 


year [1370] 1937? A. It was. 
Q. Why? | 


A. Many reasons. I had determined to liquidate the 
business due to large losses that occurred on many jobs. 
Our service, due to lack of sufficient trained personnel. 
was becoming excessive. For many other reasons it was 
determined to liquidate the business and the Portland office 
was closed approximately August 1, of 1937. 
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Q. Did you keep track of what was going on through 
the Portland office during the time that it was maintained? 

fee Very definitely. 

©. Were you responsible to the corporation for the 
operation of that branch? AL Gras. 

©. During the operation of that branch, were you 
acquainted with the installation made by Electrical Prod- 
ucts Corporation for Trullinger & Eustice at Yamhill, 
Oregon? A. I was. 

©. Did you visit that plant? Eee dice 

©. Were you familiar during that time with the at- 
tempts made to defrost the system through the use of 
water? 

A. I was. At a later—I was not familiar with it to 
Start with, because ] was on an extended trip in Montana, 
[1371] but 1 soon became aware of it upon my return 
from that trip. 

©. How did you become aware of it? 

A. I periodically visited the Portland office. as well 
as several other offices, and by monthly reports from my 
accounting office, an analysis of the service costs, job 
costs, and so forth. That and several other jobs were 
brought to my attention as having run over and actually 
showed a loss. 

©. A loss occasioned by what, Mr. Dahl? 

A. Primarily extensive service. 

ihe Court: You mean, after installation’ 

The Witness: Yes, sir. 
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©. By Mr. Lewis Lyon: Did that continue through- 
out Electrical Products Corporation’s servicing—I mean, 
knowledge of the operation of that structure? 

A. Yes, it continued for several months; just how 
icdivmleae mou recall. 

Q. Just how serious were the service charges against 
that Trullinger & Eustice operation? 

A. Well, I do know that we not only: lost our anti- 
cipated profit, but actually the job cost us money. 

QO. Do you know what kind of a unit— 

The Court: What was wrong with it? Anything? 

The Witness: Yes, sir. 

The Court: Well, what was it? 

The Witness: Continual defrosting problems. [1372] 

The Court: Continual defrosting— 

The Witness: Yes, sir, continual problems of defrost- 
ing. 

The Court: Was that after water defrosting was in- 
stalled, or before? 

The Witness: Before and after. 

The Court: Do you know how long the gas defrosting 
was in? 

The Witness: I cannot place the date. I would judge 
for two—possibly two months. 

The Court: And then it was taken out and the water 


put in? 
The Witness: Yes, sir. 
The Court: After that you still had trouble— 
The Witness: Yes, sir. 
The Court: -—with the water defrosting? 
The Witness: cs, si, 
The Court: What trouble? 


vs. York Corporation, a Corporation 1077 


(Testimony of Niel Dahl) 


The Witness: Well, the trouble basically was that the 
coil, due to the distribution system of water, and the con- 
struction of the coil would not satisfactorily de-ice. There 
was ice even though the top of the coil was free of ice and 
visual inspection would indicate that it was defrosted, ice 
in large blocks would form on the lower side of the coil, 
where the water could not impinge upon it in the form of 
icicles, heavy glazed ice. [1373] 

The Court: What did you do about it? 

The Witness: There was not much to do. 

The Court: JI mean, did you leave the water on longer 
or— 

The Witness: That would be one possibility. 

The Court: Well, did you do that? 

The Witness: I did not, no, sir. 

The Court: I mean, did you order that done, or have 
it done, or see that it was done? 

The Witness: No, sir. 

The Court: Or did somebody under you do it or do 
you know whether or not it was done? 

The Witness: They had experimented with this job 
for some period of time before I became aware of the 
change. 

iis Court, yes. 

The Witness: This change was not made on my 
authority. The Portland office had a certain amount of 
authority of its own to proceed. I was only there in- 
termittently. I could not control the details on each and 
every job, but this attempt with water defrost was not an 
authorized proposition by myself. The problems and de- 
tails were worked out by Mr. Hulse and Mr. Postlewaite. 
my engineer at the Portland office. [1374] 
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By Mr. Lewis Lyon: 

Q. At that time Electrical Products Corporation was 
acting as a representative of what concern? 

Pee ednier Corsoration. 

©. And was any report ever made to the Carrier Cor- 
poration of this experiment? A. There was not. 

©. Was the experiment ever repeated by Electrical 
Products Corporation to your knowledge? 

7, Ip was not, 

Q. Was the experiment abandoned by Electrical Prod- 
ucts Corporation or not? 

Mr. Neave: I object to the characterization that it 
was an experiment, your Honor. 

Mr. Lewis Lyon: The witness so referred to it, your 
Honor. 

‘Whe Court: According to your brief, that iswwhat 1 
have to decide. 

Mr. Lewis Lyon: That is right. I am using the wit- 
ness’ word—I will change the form of the question. 

©. Was any attempt ever made by Electrical Products 
Corporation, to your knowledge, to produce any other 
water defrost system? A. Not to my knowledge. 

QO. You would have known it if it had been done, 
would [1375] you not, while you were there? 

A. Within the Electrical Products organization cover- 
ing some several states; yes. 

The Court: Was the idea of using water to defrost 
abandoned? 

The Witness: Very definitely in this respect, that it 
was never accepted. 

There are two methods that were approved, both by the 
Carrier Corporation and the other offices that were 
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schooled in by myself, and according to the Carrier 
manual, and that was either hot gas defrosting or warm 
air defrosting. We had never considered up to the ad- 
vent of this actual installation—I had never considered, 
I should say—the use of water. 

By Mr. Lewis Lyon: 

©. How long at that time had you been in the re- 
frigeration business? A. Since 1927, 

Q. Do you recall that the unit that was installed in 
the Yamhill plant was a 15 Q-2 floor model cold diffuser 
of the Carrier Corporation? A. It was. 

Mr. Neave: Objected to as leading and suggestive. 

Whe Court: Overruled. 

The Witness: It was a 15 Q-2 model. [1376] 

By Mr. Lewis Lyon: 

©. What were the recommendations of the Carrier 
Corporation as to the use of that type of cold diffuser? 

A. 15 Q models of the various sizes were not recom- 
mended for below freezing installations. 

QO. Do you know, Mr. Dahl, why that 15 Q-2 cold 
diffuser was placed outside of the locker room? 

A. Yes, for very definite engineering reasons. 

Q. What were they? 

A. Standard procedure in those similar installations 
was the usage of hot gas defrosting. Hot gas defrosting 
was an answer but it was not perfect. One of the big 
problems was the incomplete defrosting of a deep coil. 

The time element in defrosting using the reverse cycle— 

The Court: That is, hot gas? 

The Witness: Hot gas, in which you pump the heat 
into the coil instead of taking it out, is such that the water 
drips very slowly from the coil as it defrosts. 
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Now water as it drips over heavy frost tends to form 
glazed ice. Glazed ice in itself, or hard ice, is an insulator. 
It melts quite slowly. 

The water dripping down from the bottom of the coil, 
that is, the melted frost dripping down from the bottom 
of the coil, would tend to build up icicles and blocks of 
ice between the fins. If it came in contact with air below 
freezing [1377] at any time, just like icicles are formed 
at the edge or eaves of a roof during a thaw or just after 
a thaw, therefore to make hot gases satisfactory as pos- 
sible with all its other drawbacks, our standard procedure 
in many cases where physically possible was to locate the 
unit within a warmer space, and that is what was not only 
done on this job but was submitted on other proposals 
by various offices at various times. 


By Mr. Lewis Lyon: 
Q. Did you ever have any conversation, Mr. Dahl, 
with Mr. W. C. Hulse about testifying in this case? 
A. Pertaining to this case but not—yes, as to testify- 
ing. 
QO. Where did that conversation take place? 
A. In San Francisco. That is on the telephone. I 
was in San Francisco, he was in Los Angeles. 
Did Mr. Hulse call you or did you call him? 
Mr. Hulse called me. 
When was that, do you recall? 
I would judge that it was in August of 1945, 
Can you tell me what was said by Mr. Hulse and 
yourself at that time? 
Mr. Neave: Your Honor, IT object on two grounds, 


OP OPO 


the ground which I have previously raised, which | as- 
sume your Honor will rule upon in the same way, and 
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upon the second [1378] ground that, as I understand it, 
in order to impeach a witness you have to put the question 
on cross examination as to whether or not he had had a 
conversation and what was said at that time if you are 
going to impeach him in that manner. 

Now that foundation was laid with respect to Mr. 
Wilde and with respect to I believe Mr. Jarvis, but not 
this witness. 

The Court: I! thought he laid it here, whether or not 
he had a conversation, and he stated he had a conver- 
sation with Hulse in August 1945, when he called him on 
the telephone. 

Mc Neave: 1 do not recall that, your Honor. 

The Court: He stated that just now. 

Mize Neave= Yes, nevdid “so testify, but what 1 am 
saying— 

pies Court. — You mean he asked Mr. Elulse om the 
witness stand whether or not in August 1945 whether he 
did? 

Mr. Lewis Lyon: Pardon me, your Honor, for inter- 
rupting. This is not for the purpose of impeachment. 

The Court: You asked Hulse whether he had the con- 
versation? 

Mr. Lewis Lyon: I asked him whether or not he knew 
this man. That is as far as I went. It was not for im- 
peachment. 

iiics@ourt:= Tnigas repruittal, 

Mr. Lewis Lyon: This is rebuttal and for the purpose 
of showing bias and interest and other factors. 

The Court: Objection overruled. 

By the way, the court room is 53 feet long, 40 feet 
wide, [1379] 23 feet and 5 inches high. 
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Mr. Lewis Lyon: Thank you, your Honor. 
The Court: Read the question. 


(The question referred to was read by the reporter, as 
follows: 

“QO. Can you tell me what was said by Mr. Hulse 
and yourself at that time?”) 

The Witness: I can give you the gist of the conversa- 
tion. Being long-distance, I was quite surprised. He 
asked me whether or not I could obtain some leave. [1380] 


By Mr. Lewis Lyon: 


Oy You were in the service at that time: 

7”. i was m the service. I was tm the Navy at that 
time and on duty when he called me. 

I asked him what it was about. He said, ‘Well, I have 
something very interesting.” 

I said, “Wally, it would be difficult for me to get away.” 

“Now could we see you tomorrow if we came up there?” 

I told him, “Yes, I would be glad to see him.” 

We made a date—I believe it was for the next day 


to have lunch together. He said he was bringing another 
gentleman with him, and that was the gist of the conver- 
sation. 

Q. Did you meet him at lunch, he and this other gen- 
tlenian at lunch, the next day as planned? A dial 


QO. Where? 

A. I met them in—they came to the Ferry Building 
in San Francisco, ny office, and we had lunch in a nearby 
restaurant. 

©. Who was this other gentleman? 


A. Mr. White. 
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Q. Sitting here at the table? 

fee lhemeenticman there: yes, sin. 

Q. Will you state the conversation that was had _ be- 
[1381] tween you and Mr. White and Mr. Hulse at that 
time, or state if at all times all parties were present at 
that conversation too. 

A. Well, the usual round of general conversation en- 
joyed over the early part of luncheon. Later on Mr. 
Hulse kept asking me rather pertinent questions about 
various things that I could not connect. He had not yet 
told me the purpose of his visit. He had introduced me 
to Mr. White as I believe, an attorney representing the 
York Corporation. 

I didn’t answer many of the questions— 

The Court: What were you discussing? What did he 
say, in substance? 

The Witness: Whether I knew and read about the 
water defrosting system of Trullinger & Eustice at Yam- 
hill. 

Not knowing why he had come previously, then IT asked 
him directly what the purpose of the visit was, what he 
was attempting to do. 

He admitted that they were interested in using that in 
an attempt to break down the patents of the Recold Com- 
pany. 

I told him at that time—I believe Mr. White was there 
at the table—that I was not particularly interested in be- 
ing involved in any attempt to break down the patents of 
any company. I told him [ didn’t know what his interests 
were. He was representing Vilter at the time, and IJ 
knew that. but that I was not interested in any such 


acon. [1382] 
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Q. Did you have any further conversation with Mr. 
Hulse alone at that time? 

A. Yes, we went into the washroom together— 

We Gon. Watercloset they call it here im, pattem 
cases. 

The Witness: The watercloset then. 

Mr. White: May I have the last question read? 


(The question referred to was read by the reporter, as 
follows: 

“Q. Did you have any further conversation with Mr. 
Hulse alone at that time?”’) 


By Mr. Lewis Lyon: 

©. Will you state what that conversation was. 

A. The conversation mainly was on my part. Mr. 
Hulse is an old and a personal friend of mine. I asked 
him why he was so interested. He indicated that it meant 
considerable to him. I took at that time that it meant for 
possibly his company. 

The Court: Did you say so? 

The Witness: No, I don’t believe so but I do recall 
having personally warned him that I did not feel that any 
action on his part in any such attempt would be considered 
good business if he intended to stay in the refrigeration 
game on the West Coast. [1383] 


By Mr. Lewis Lyon: 

Q. Was any indication made or any offer made to you 
at that time for recompense if you would testify for Mr. 
Hulse in this matter? 

A. The only absolute indication was that on the tele- 
phone call, in that conversation he asked me if I wanted 
to make a trip to Los Angeles with my expenses paid. 
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The general conversation was that it would be worth my 
while. I told him no, that I would not get leave, and that 
is when he suggested that they come to San Francisco. 
QO. What did you understand Mr. Hulse’s statement 
to mean that it would be “worth your while?” 
Mie Neave: Your Honor, | dont think that is a 
proper question. 


The Court: Objection sustained. 
Mr. Lewis Lyon: That is all. 
dite Coit. Cross examine. 


By the way, did you ever have any correspondence with 
your Portland office about the Yambhill installation, do 
you remember ? 


The Witness: No, your Honor, I can’t remember di- 
rectly. JI had much correspondence with them, but to save 
time we usually made a lot of telephone calls, and I was 
there periodically. 

The Court: Did you ever have any correspondence 
mith (364 | the Carrier Corporation about that installa- 
tion? 

The Witness: Not to my knowledge. 

The Court: Do you know whether or not your com- 
pany ever got paid in full for the job? 

The Witness: I cannot say definitely, but I would pre- 
sume that possibly they did. 

aie Court: "Go ahead: ‘ 


Cross Examination 


ipy ir, Neave: 
Q. Mr. Dahl, you said that you became acquainted 
with the Trullinger & Eustice job at the time that water 
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defrosting was there. Now what was the date when you 
first saw that job with water defrosting? 

A, | cannot ix that exactly, 

OQ. What year was itP — 

A. I would say it was possibly in the early part of 
1937. 

OP You never sawt betare then? 

A. The installation? 


Ome vc. A No: 
©. When did you get back from your trip to Mon- 
tainae A. I made several trips. 


©. When did you get back from the trip to Montana 
after which you went to this job? [1385] 

A. Well, I can’t indicate that exactly. 

Q. When you made this first trip in 1937 to this job, 
who was with your A. Mr. Hulse. [1386] 

©. What did you do when you went there? 

A. My primary purpose— 

Q. I didn’t ask you what the purpose was. I asked 
you what you did. 

A. Well, I was introduced to various people and took 
a quick look at the job. 

Q. Did you look at the outside of the freezer unit? 

Poe Yes: 

Q. And that freezer unit was enclosed in an insulated 


enclosure, was it not? A. At that time, yes. 

Q. Did you operate the defrosting mechanism? 

A. No. 

Q. When was the next time that you went to that 
job? A. I did not go again, that I recall. 

Q. That is the only time that you went there? 

A. I believe that is the only time that I was there. 
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©. You mentioned that there was trouble with the coil, 
and that it did not defrost all the way down? 


A. That is correct. 

OY ou never saw that yourself, did you? 
a, SIN 

©. You said ‘No’? 

A. That is correct. The answer is “No.” 


Q. So that was something somebody else told you, 
was it [1387] not? 

A. Those were according to the reports given me 
during discussions with my personnel, pertaining to the 
problems of the job. 

The Court: Mr. Hulse? 


The Witness: Mr. Hulse, Mr. Postlewaite, and several 
mechanics; two in particular that were involved at various 
times. 

QO. By Mr. Neave: They were pretty familiar with 
.the job? Peo iite, 

Q. They installed it? They were there while it was 
being built? A. That’s right. 

Om hey serviced it: AL That ts correct. 

QO. Do you know whether any condenser unit was re- 
placed on that machine? 

A. Yes, to my recollection, that one condenser was 
frozen up. 

Q. Do you know whether any more than one conden- 
ser was replaced in that machine? ee 1do uot: 

©. How much do those condensers cost? 

A. Oh, possibly $100.00. Whether it was replaced or 
[1388] rebuilt, I cannot say. 
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QO. Now, you left the Refrigeration Engineering Com- 
pany in September, 1937? 

A. That is correct. The what company? The Elec- 
trical Products Corporation. 

Q. I beg your pardon. The Electrical Products Com- 
pany? A, What 1s correct, 

Q. Did you have any contact with this Yamhill job 
after you left the company? A I hadtact, 

Q. You spoke of a conversation which you had had 
with Mr. Hulse and Mr. White. In San Francisco, was 
it? Ao Uinat is cortect. 

QM. And just where was that? 

A. It was in a restaurant in approximately the 400 
block on California Street. 

©. Was that in August, 1945? 


A. I would say roughly August, some place around 


You don’t remember the exact date? 
I do not remember the exact date. 
ihe exact day O1 the month: 


Now, this conversation that you had with Mr. 
se in the washroom, was that at the lunch place? 

» @haris correct. {| 1389] 

. Where did you leave Mr. Hulse and Mr. White? 
A. Well, I believe we—if I remember correctly, we 
drove up in Mr. White’s car or Mr. Hulse’s, J have for- 
gotten which, and they returned me to my office, if I 


Q 
ie 
©. 
A. No, I was too busy with the war. 
Q 
ul 
A 
Q 


remember correctly. 

QM. You all three left the washroom together? 

A. That is correct, we all three left the restaurant 
together. 
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eeeihe restaurant together. Isn't it a fact that you 
told Mr. Hulse and Mr. White that, to the best of your 
knowledge, this installation operated satisfactorily? 

fee that is not correct, 


©. You deny that? fe eivdeny that, 
©. Why did you leave the Electrical Products Com- 
pany? A. Why? 


Ome Ves. 

A. We decided to liquidate the business. 

QO. Why? Why did you do that? 

A. Many reasons. 

©. Was it because it wasn’t profitable? 

A. Primarily it was not profitable; had operated for 
18 months at a loss. 


What is your present business? 
I have no business. I am attempting to build a 
home at the present time. 

The Court: You were in service as an officer in the 
Navy? 

The Witness: Yes, sir. 

The Court: Were you assigned to the tvpe of work 


Oy Sid you appear here minder 2 subpoena? 

A. I did not. [1390] 

©. Have you any interest in the defendant company? 
Eee lehave. Not 

Q. Are you in the refrigeration business now? 

ie lam not. 

©: 

ON 


that had to do with the installation of refrigerating ap- 
paratus, or the like? 

The Witness: Yes. Refrigeration is a small. a very 
small portion of naval machinery. I was in the planning 
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section of various naval yards and establishments as ma- 
chinery planning officer. 

The Court: Machinery planning officer. 

Mr. Neave: I am having a hard time hearing the 
witness, your Honor. 

The Court: He said he was a machinery planning 
officer in various naval yards and establishments and that 
refrigeration was a small portion of that business. 

QO. By Mr. Neave: Did I understand you correctly 
when you said that you left the business in September, 
1937, that was because the whole company liquidated at 
that time, and not [1391] merely the Portland office? Is 
that correct? or Unig s “COrLect. 

Mr. Neave: ‘That is all. 

Mr. Lewis Lyon: That is all. 


The Court: That is all. The witness may be excused. 
The next witness. 


H. T. JARVIS, 


recalled as a witness by and on behalf of the defendant, 
having been previously duly sworn, testified further as 
follows: 
Direct Examination 

The Court: What was Exhibit 107? 

Mr. Charles Lyon: Five pages showing refrigerating 
capacities of York— 

Nr Neave> lt@yasin@ior identiication only. | Youn 
Honor exclude it. 


The Court: Oh, yes, I remember what it was now. 
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By Mr. Lewis Lyon: 

Q. You have testified before in this case, haven’t you, 
Mr. Jarvis? ee Ahiawewsit. 

The Court: That was marked for identification only. 
Did you take it? 

Mr. Neave: No. Oh, yes, I did. It is being photo- 
stated, your Honor. 

The Court: Oh, very well. [1392] 

Mr. Neave: I forgot that. 

OQ. By Mr. Lewis Lyon: During the time of intro- 
duction, Mr. Jarvis, of the Recold water defrost system, 
did Refrigeration Engineering do any advertising? 

A. We did what could be termed advertising by print- 
ing of the engineering catalogue. 

Q. Any other advertising? 

A. Yes, we printed a few envelope stuffers. That is 
all the advertising we did. 

Did you advertise in any periodicals? 

Not at that time, no, sir. 

Does that include the years 1938, 1939 and 1940? 
It does. 

Your entire advertising consisted in printing an 
engineering catalogue and printing a few leaflets; is that 


O FO SO 


Gorrect’ Powe Dhat is correct, 

Q. What was the cost of these leaflets? 

A. Well, I would judge that the leaflets themselves 
cost not over $200.00. 

QO. What was the cost of the catalogue? 

A. To give you the exact figure I would have to refer 
to the compilation of our advertising figures for those 
years that I gave you, Mr. Lyon, but I would say that that 
cost doesn’t run over $2,000.00. [1393] 
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QO. Now, did you for the years 1939, 1940 and 1941 
continue to print advance pages for that catalogue? 

A. We printed a new catalogue every year. 

QO. A new catalogue every year? ioe ies 

©. You have stated that you gave me a compilation of 
advertising figures. I hand you a letter of such a state- 
ment. What is that? 

The Court: What is the materiality of this? 

Mr. Lewis Lyon: The materiality of this is to show 
the commercial success of this was not due to advertising. 

The Court: All right. 

die Clerk: ‘That is FE. 

The Court: All right, PP. 


(The document referred to was marked as Defendant’s 
Exhibit FF, for identification.) 


The Witness: A. These are the figures that I turned 
over to you, Mr. Lyon. 

QO. By Mr. Lewis Lyon: And those figures show the 
total advertising expenditures made for the years 1938, 
1939 and 1940? A. And 1941, 

QO. And 1941. What were they? 

A. In 1938 the total advertising was $4,461.68. In 
1939 it was $4,050.27. In 1940, $3,958.41. In 1941, 
[1394] $2,082.17. 

Q. Does that include advertising all of the products of 
Refrigeration Engineering? 

A. Yes, sir, it includes the advertising of all of our 
coils. 

©. Whether water defrost or not? 

7, That is coprect: 
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Q. How many patents does the Refrigeration Engi- 
neering Company own or control, Mr. Jarvis? 

A. Just this one, thank goodness. 

Mr. Neave: I am sorry, I didn’t hear that answer. 

The Court: He said, “Thank goodness, just this one.” 

OQ. By Mr. Lewis Lyon: What was the financial 
position of Refrigeration Engineering in 1938? 

A. We showed a financial net worth of $57,377.36. 

Q. What were the total sales of the company at that 
time? A. About 200,000. 

QO. What is the financial position of Refrigeration 
Engineering at the present time? 

A. The net worth is about $250,000. 

Q. What are the annual sales at the present time? 

A. Last year a little over $1,000,000. 

Q. What proportion of that business is water defrost 
coils? [1395] 

A. About 40 per cent would be my best estimate. 

©. You are acquainted, are you not, with Mr. W. C. 
Hulse? A. I am. 

Q. Did you ever at any time see Mr. Hulse at the 


Weidlein Company? fe did: 
Q. On South Los Angeles Street in Los Angeles? 
A. Yes, sir. 
©. When was that? 
A. Either late 1939 or early ’40. 
QO. Who was present? 
A. Mr. Carl Wilde sitting there was one of the gen- 


tlemen there, and Mr. Lee Weidlein, Mr. Jake Weidlein 
and Mr. R. W. Weidlein, the owner of the company, and 
a number of other salesmen whose names I don’t recall for 
the moment. 
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©. Where did that conversation take place? 

A. In Mr. Weidlein’s office. 

QO. Were you endeavoring to demonstrate any struc- 
ture at that time, Mr. Jarvis? 

A. Prior to any conversation between Mr. Weidlein 
and Mr. Hulse and myself, I had demonstrated our water 
defrost coil for the second time to the R. W. Weidlein 
group. 

©. Following this demonstration you had a conversa- 
tion with Mr. Hulse, did your [1396] 

A. And Mr. Weidlein, 

Q. Will you state what was said at that conversation? 

A. At the conclusion of my talk to the salesmen, Mr. 
Weidlein called me into his— 

Mr. Neave: Excuse me. May I make my usual ob- 
jection to this line of testimony, your Honor, that if it 
is for any purpose other than impeaching a witness I 
object to it as hearsay,—other than impeaching Mr. Hulse, 
I object to it as hearsay. 

The Court: JI don’t know what other thing it would 
be offered for, because the impeaching question was asked 
of Mr. Hulse and I take it this is impeachment of Mr. 
Hulse on that question. 

Mr. Lewis Lyon: That is correct. 

The Court: All right. : 

Mr. Neave: That is the only purpose. 

The Court: It is limited then to impeachment. 

The Witness: Would you give me the question again? 

(The question referred to was read.) 

The Witness: Mr. Weidlein called me into his office, 
and with Mr. Weidlein in his office was Mr. Hulse. and 
he said, “You know Wally here, don’t you?” And I had 
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met him, I believe, on a couple or maybe three different 
Meeasions prior to that, and J said, “Yes.” He said, 
“Wally doesn’t particularly like your water defrost coils.” 
I said, “What is [1397] the trouble, Wally?’ And he 
said, “Well, the trouble is that I have had experience 
with them and they just don’t work.” It is very difficult 
to give a word for word—in fact, it is impossible. 

The Court: Well, give it in substance. 

The Witness: Well, in substance— 

The Court: Nobody is expected to remember every 
time they—I mean, everything said. I am picking up Mr. 
Trullinger’s habit. [1398] 


By Mr. Lewis Lyon: 

Q. Just give the substance of the conversation as near 
as you can remember. 

A. That was the preliminary substance. I asked him 
why, and he said that he had originated the water defrost 
idea and that if this water defrost idea caused me as much 
trouble as it did him, he would certainly suggest that I 
abandon the idea at that time. 

Mr. Weidlein’s rebuttal to that statement was to the 
effect that he had seen a job in operation and he was 
satisfied that they did work and that he was going to try 
i Mend out. 

Q. Did Mr. Hulse say anything else? 

A. That is the conversation as IT remember it. 

The Court: Where is Weidlein now? 

The Witness: Unfortunately he is dead, your Honor? 

ieee ont: ide died: 

aie VV iness: 9) Yes, 
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By Mr. Lewis Lyon: 

Q. Do you know what structure Mr. Weidlein re- 
ferred to when he said that he tried it out as given in your 
last answer? 

A. You mean Mr. Hulse and not Mr. Weidlein, don’t 
you? 

©. No, I believe you stated that Mr. Weidlein said 
that he had tried it out and knew that it worked. 

A. Iam sorry, I meant to say that he had seen one. 
I [1399] had taken Mr. Weidlein to see an installation 
here in Los Angeles. 

Oy Wiltere, do you recall? 

A. I believe it was the job down on Florence Avenue. 
The exact name of the job I would have to refer to the 
list of installations to give it to you. 

Q. It was a Recold water defrost job? 

ie hat is risht. 

Mr. Lewis Lyon: That is all. 

The Court: What is the biggest room that you have 
installed this method of refrigeration with the water de- 
frosting in it? 

The Witness: Your Honor, I believe the largest in- 
dividual room that J recall is the Haslett Warehouse job. 

The Court: The Payne job? The one Mr. Payne tes- 
tified to? 

The Witness: Yes, sir. T am not sure whether that is 
the largest single room or whether a job that the Army 
purchased during the war in San Francisco in which there 
is four identical rooms on four floors of a large ware- 
house. If my memory serves me correctly, the rooms are 
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larger, but I have not seen them myself. The entire four 
floors were installed in accordance with the detailed in- 
stallation of the Haslett job. 

The Court: With water defrosting? [1400] 

The Witness: Yes, sir, and the same model coils. 

The Court: Have you had any kick-back or trouble 
with it? 

The Witness: Nothing, your Honor, except to sell 
them coils for the installation. 

The Court: I would like to ask another question: 
There has been sitting in the courtroom over here an ap- 
paratus. What is that? 

The Witness: Do you refer to the Recold coil with 
the name plate on it, your Honor? 

The Court: Not that thing on top, but what appears 
to be a unit. 

The Witness: That is one of our standard water de- 
frost low temperature coils, complete with header, fans 
and motors and housing and finned coil. 

Mie Court: And pan? 

The Witness: Yes, sir. 

The Court: And the pan at the top and pan at the 
bottom ? 

The Witness: Yes, sir. 

The Court: Do you have the capacity for that? How 
do you rate that? 

The Witness: They are rated BTU’s per hour per 
degree. 

The Court: They are not rated per ton of refrigera- 
tion—what was it you called it? [1401] 

Mr. Neave: Per ton of refrigeration. 

The Court: Ton of refrigeration? 
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The Witness: I believe that method of reference is a 
little bit outmoded, your Honor. The industry seems to 
be referring now to BTU’s. Nobody but the old am- 
monia men seem to stick to the ice melting equipment, so 
far as I know. 


The Court: What capacity do you call this? 


The Witness: Without referring to the cataloc ara 
specified temperature—in other words, it is rated on one 
degree, 10, 15— 

The Court: How big a room would that keep refriger- 
ated below freezing? 

The Witness: For frozen food installation that coil in 
there will keep a room approximately 8 by 8 by 10 feet at 
Peras Ge OTees. 

ie vCourt: At zero deprees: 

The Witness: At zero degrees or thereabouts, depend- 
ing, your Honor, on the insulation. 

The Court: On the insulation of the wall and the 
like? 

The Witness: That is right. If there is six inches of 
insulation it will do a better job, than if there are only 4 
inches. 

The Court: What refrigerant does that machine use? 

The Witness: That machine as it is built will handle 
sulphur dioxide, methyl chloride, or Freon, and the same 
unit [1402] is supplied with steel tubing for ammonia or 
brine as the refrigerant. 

The Court: What is that tube in there now? 

The Witness: Copper tubing. 

The Court: Copper tubing? 

The Witness: Yes, your Honor. 
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The Court: All right. Mr. Neave, did you have some 
questions ? 

Mr. Lewis Lyon: I would like to ask one further 
question, if ] might. 

©. Mr. Jarvis, have you any installations for freezing 
fish? A. Many of them. 


Q. Using your water defrost? 

A. Many of them. 

Q. Did you install in Edmonton, Alberta, for the 
Menzies Fish Company, such a system in June of 1939? 

A. We did not install it, no, sir, but we sold the coils 
that were installed in that installation. 


Q. Do you know how large an installation that is? 

A. Ihave the photographs in my office. Other than 
looking at the photographs, I believe the room to be about 
half as long as this room. I wouldn’t know the exact 
dimensions. It is quite a large installation. 

Q. Did you also have such fish installations in Hono- 
[1403] lulu, Wellington, New Zealand, and San Jose, 
California, and other points? A. We do. 

©. Did they operate successfully ? 

A. As far as I know there have never been any com- 
plaints. 

Q. Do they operate on fish without wrapping? 

em biiat 1s correct. 

Mr. Lewis Lyon: That is all. 

The Court: What do you sell? Is that what you sell. 
that whole unit there? 

The Witness: The complete package as you sce it, 
with the 3-way valve, fan, motor, housing, spray pan over 
the top and spray pan underneath. 


1100 Refrigeration Engineering, Inc., etc. 


(Testimony of H. T. Jarvis) 
he Count: )Vhat is your uit? 


The Witness: That is one of the smaller units. 

The Court: Do you sell any part of that without the 
rest of it? 

The Witness: No, sir. 

The Court: You sell that whole unit in different sizes? 

The Witness: That is right. 


The Court: All right. Any more questions? 


Cross Examination 
iby bir. Neave: 

Q. And you do not sell the conduits between the valve 
[1404] and the inlet into the header? 

A. We have several years ago sold the hose and hose 
clamps, but it was rather a clumsy proposition to supply 
hose for the various jobs because until the job was shipped 
f0, Say, Sacramento or San Francisco or New Zealand we 
had no way of knowing what length of hose was required, 
so we discontinued the practice of selling the connecting 
hose. 


The Court: You mean the hose that goes on from 
there, such as is shown in the diagram? 


The Witness: Yes, your Honor, the piece of hose that 
comes through the wall from the outside into the unit. 
The Court: This is complete except for that? 
The Witness: That is right. 
By Mr. Neave: 
©. And the hose that goes out from the drain pan? 
A What isecorncct, 
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©. And you have discontinued that for some time? 

A. Oh, the last time I recall that we sold any hose 
was early in the war. 

The Court: Will you explain that to me? I mean, 
will you turn it around and show me which is which? 

The Witness: Do you want me to go down there? 

Mr. Charles Lyon: Shall we bring it over there? 

The Court: Just put it on counsel table. 

I know what the pan is now. 

The Witness: You know what the fan and motor 
is? [1405] 

sites @ourt: “Yes, 


The Witness: This tube here, your Honor, leads into 
a simple copper shower head spray type— 

The Court: Wait a minute now. 

The Witness: May we open this up? 

sine Court: Yes. 

Mitiat is the tbe 16 in the patent? 

The Witness: I wouldn’t be sure, your Honor, without 
feilerrinige to the patent. 

Hite @ourt: tave Mr. Lyon check that. 

By way, on top, those are the angle irons by which it is 
attached to the ceiling? 

The Witness: Yes, your Honor. 

The Court: Do you want to put that in evidence? 

Mr. Lewis Lyon: JI would be glad to if it will do any 
good. 

The Court: T can get whatever benefit I can ect out 
of it right here, but I keep worrying about my brothers 
in the Circuit Court of Appeals. 
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Mr. Lewis Lyon: That might be offered in evidence 
and left in the posession of ntyself or someone else so that 
it does not encumber the court. 

The Court: I think you and Mr. Neave can agree as 
to whether it should or should not go in evidence. 

Mr. Lewis Lyon: That is all I am worried about. 

Mr. Charles Lyon: This doesn’t belong to us. [1406] 

Mi Neayve: itis entirely up to Mr, Lyon: 

Mr. Lewis Lyon: I have made arrangements before 
with Mr. Neave that it will remain in my possession sub- 
ject to your inspection at any time. 

Mr. Neave: That is perfectly agreeable. 

Mr. Lewis Lyon: And it could be presented to the 
Circuit Court of Appeals or any other court at any time 
at the request of either party. 

Mr. Neave: That is perfectly agreeable, as long as it 
is exactly the same type of unit. 

Mieveewis Lyon: it wall be exactly the same amit 
We will not change units. 

ipeneourt: All riche. 

The Witness: This is the spray header. 

a iew(@erer: “Isethiat ‘correct, Mr. Lyon? 

Mraieemis Lyon: Yes, your Honor. 

The Witness: That is all it amounts to. 

Whe Commi. That is lo and the pan is 14. and yhat 
are tinese: ce they added? 

The Witness: Yes, sir. That is what I tried to ex- 
plain in my first attempt here on which, on that job down 
Ol SamePedio sigjeet, we tailed to put it in originally. In 
other words, you can see in here, your Honor, this hanger 
that holds the fin section up to the top, this little tube 
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with holes in it, goes on each side of there to defrost the 
return bends on [1407] both sides which accumulates ice 
although they don’t accumulate them so rapidly. 

ce Court: All right. 

Now what is the other tube coming out from there? 

The Witness: This tube is the suction line, the re- 
frigerant suction line from the coil. 

ite Court. What tumishes the retrigerating fluid? 

The Witness: This tube here, your Honor, is where 
the expansion valve is mounted and from this tube is sup- 
plied the liquid refrigerant to the coil, and when that is 
boiled off it is drawn through this section line tube that 
is on top. 

The Court: Back into the— 

The Witness: Back to the condenser of the machine. 

The Court: And where it goes through its cycle again? 

The Witness: That is right. 

Wine Court: Where is your bottom pan, lla? 

The Witness: If I turn it up here you can see the 
bottom. It is just an ordinary deep drip pan. 

iiie Court: 2 seer) Very well. 

The Witness: I believe that covers it. 

Mr. Lewis Lyon: Subject to the stipulation, I will 
offer this device in evidence as defendant’s exhibit next in 
order. 

fine Clerk: Exhibit GG, 

Mr. Neave: No objection. 

The Court: Admitted. [1408] 


(The device referred to was received in evidence and 


marked Defendant’s Exhibit GG.) [1409] 
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By Mr. Neave: 

Q. Mr. Jarvis, would you please describe what it is 
that seems to be in this pan underneath the motor and 
surrounding the drain hole? 

A. I would be glad to. Maybe J can remove it so 
you can see it. 

The Court: Underneath the motor and surrounding 
the what? 

Mr. Neave: The drain hole that is in the pan. 

TiteCourt. Chat is a valve, isi’t it? 

Mr. Neave: No, it looks like a strainer of somie sort. 

The Witness: This little screen is mounted up against 
the back of this pan directly over the drain hole for just 
one purpose. We had an occasion once of a piece of 
paper—how the piece of paper got into the drain pan the 
Lord only knows—but the paper got into that drain pan 
and when they defrosted the water overflowed and we had 
a very nice ice-skating rink on the floor. That is all it 
is for. 


By Mr. Neave: 

Q. Approxiniately what are the sizes of the openings 
in that screen? 

A, About a quarter of an inch. 

fine Court. ©uarter of an inch? 

The Witness: <A quarter of an inch— 

Mr. Lewis Lyon: Wait a minute. We will measure 
it. [1410] 

The Witness: It is closer to half an inch. 

Mr. Lewis Lyon: Half an inch square. 

The Court: In other words, what you mean to say is 
that it is a strainer or screen to catch any fouled ma- 
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terial that might get into the apparatus other than ice or 
water. 
The Witness: Well, there is no ice. 
Whe Court: Well, if there is ice there you wouldn't 
have this whole law suit, would you? 
The Witness: Does that answer your question? 
Mr. Neave: Yes, it does. JI have no other questions. 
Mr. Lewis Lyon: That is all, Mr. Jarvis. 


(Witness excused. ) 


Mr. Lewis Lyon: The defendant rests. 


Mr. Neave: Mr. White, would you take the stand, 
please? 


Ee ee iN Wy Ets 


called as a witness by and on behalf of the plaintiff in sur- 
rebuttal, having been first duly sworn, was examined and 
testified as follows: 

The Clerk: Will you state your name? 

The Witness: H. Calvin White. 

Mine Clerk: Your address? 

The Witness: 824 Richfield Building, Los Angeles. 

The Clerk: Take the stand. [1411] 


Direct Examination 


By Mr. Neave: 
Q. What is your occupation, Mr. White? 
A. Patent lawyer. 
Q. Are you a member of the bar of California? 
A. Jam. | 
Q. Did you hear Mr. Dahl testify in this case? 
A. A portion of his testimony: yes. 


1106 Refrigeration Engineering, Inc., etc. 
(Testimony of H. Calvin White) 


©. Did you hear the portion of the testimony which 
he gave concerning the conversation which he had with 


you and Mr. Hulse in San Francisco? AS ledice 
Q. Did you and Mr. Hulse have lunch with Mr. Dahl 
in San Francisco? A. We did. 


©. What was the date of that meeting? 

A. April 14, 1945. 

©. Will you tell me what Mr. Dahl told you as to his 
best knowledge of the operation of the Yamhill unit? 

A. My recollection is that his statement was brief and 
that the operation of the unit was satisfactory. 


Mae Neave: gat 1s all. 

The Court: Cross-examine? 
Mr. Lewis Lyon: That is all. 
The Court: Step down. 


(Witness excused.) [1412] 


Mr. Neave: That is all. The plaintiff rests, your 
Honor. 


The Court: Everybody rest? 

Mis Wewis Lyon: Yes. 

Mr. Neave: Yes. 

The Court: Do you want to start arguing now? 

Mr. Lewis Lyon: I think in the morning would be 
better, your Honor. The reason I got through in a hurry 
was to give myself a little time to prepare for it. 

Mr. Neave: There is one matter that I would like to 
mention, if I nught, your Honor. 

We have not had an opportunity to go over all of the 
transcript as yet. One day’s transcript we did not get 
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until the following morning, and through an error last 
night we didn’t get yesterday’s until this morning. 
Therefore there may be some errors in the transcript that 
we would like to call attention to. [1413] 

The Court: You mean motions to correct the testi- 
mony? 

Mr. Neave: Motions to correct the testimony. Could 
we do that later? 

The Court: It will be taken for granted, even though 
both sides have rested, that you may still reserve that. 

Mir: Lewis Lyon: | think there are a few slight typo- 
graphical errors in the transcript that should be noted, 
and I think those can be agreed upon. 

Mr. Neave: I think Mr. Lyon and I can agree on the 
changes and if we cannot agree why we can come back to 
your Honor. 

site @ourt: Very well, 

Mr. Lewis Lyon: That is satisfactory. 

The Court: You can make a stipulation to that effiect. 

How long do you want to argue? 

Mr. Lewis Lyon: I don’t anticipate requiring more 
than an hour, your Honor. 

Mr. Neave: Your Honor’s ruling has shortened my 
argument. 

Mine Court: I think that it is mostly a factual situ- 
ation. 

ieee Nedawe Yes i think if is. 

Mr. Lewis Lyon: Factual and some legal propositions 
that I think we can amplify. 

The Court: There are some legal questions. On your 
question of abandonment, by way of observation, T think 
you [1414] have the burden of proving to me that the 
Yamhill installation was an experiment. 
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Mr. Lewis Lyon: That is correct. 

The Court: In order to give you some idea as to what 
is in my mind up to now, and certainly not by way of any 
ruling, it would look to me like there is an invention here, 
that is to say, this is capable of being an invention unless 
it was anticipated. I don’t think of anything else right 
now that I can observe that will give you any guidance. 

Mr. Lewis Lyon: I think that is very helpful, your 
Honor. 


The Court: Very well. Recess to 10:00 o'clock. 


(Whereupon, at 3:30 o’clock p. m., an adjournment 
was taken until 10:00 o’clock a. m., Friday, September 
24, 1946.) 


[Endorsed]: Filed Oct. 3, 1946. [1415]. 


[Endorsed]: No. 11642. United States Circuit Court 
of Appeals for the Ninth Circuit. Refrigeration En- 
gineering, Inc., a corporation, Appellant, vs. York Cor- 
poration, a corporation, Appellee, and York Corporation, 
a corporation, Appellant, vs. Refrigeration Engineering, 
Inc., a corporation, Appellee. Transcript of Record. 
Upon Appeals From the District Court of the United 
States for the Southern District of California, Central 
Division. 

Filed June 2, 1947. 

PAUL PSO BRIE. 
Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11642 
ORK CORPORATION, 


Plaintiff, 
VS. 
REFRIGERATION ENGINEERING, INC., 
Defendant. 


oP I BMIENT OF POINTS TO BE RELIED UPON 
LOIN gee JeJe 21 


(York Corporation) 


die Wistrict Court erred: 


1. In not holding that all the claims of the M[cAdam. 
patent are invalid in view of the prior patents and in- 
stances of prior use and sale proved herein. 


2. In not holding that plaintiff does not infringe the 
McAdam patent in suit because it does not make, use or 
sell all of the elements of the patented combination. 


3. In not holding that the apparatus described and 
claimed in the McAdam patent is a combination of old 
elements; that the combination does not produce a new 
result; and that each of the elements performs the same 
function in the combination that it does apart from the 
combination. 


4. In holding that Claim 13 of the McAdam patent 
defines the invention disclosed in said patent, and in not 
holding that the claims of the McAdam patent fail ade- 
quately to describe the structure, mode, and operation 
of the parts of the combination and are phrased in func- 
tional terms. 
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5. In denying plaintiff’s motion to amend the Com- 
plaint to include the charge that defendant has been and 
still 1s misusing its patent. 


6. In not holding that the Recold unit sold by de- 
fendant is an unpatented product, since it does not em- 
body all of the elements of the combination patented by 
McAdam, and that defendant, by charging plaintiff with 
infringement of said patent when plaintiff ceased to pur- 
chase the unpatented Recold unit from defendant, is at- 
tempting to promote the sale of an unpatented article 
through the use of its patent, which is a misuse of said 
patent. 


7. In holding that plaintiff has not sustained the 
burden of proof of establishing either prior manufac- 
ture, use, sale or knowledge of the invention of the 
McAdam patent in suit, and in not holding that the prior 
patents and instances of prior use and sale proved by 
plaintiff anticipated the McAdam patent. 


8. In holding that it required the exercise of inven- 
tive faculty to invent the combination as defined by 
Claim 13 of the McAdam patent and that the combina- 
tion was novel and not anticipated, and in not holding 
to the contrary and that the idea of using water to defrost 
refrigerating coils within a space maintained below the 
freezing point of water was old prior to McAdam. 


9. In holding that the invention of the patent in suit 
utilized water at ordinary tap temperatures for defrost- 
ing in a manner which was believed by those skilled in 
the art to be impossible of performance, and in not hold- 
ing that many engineers knew, prior to the McAdam in- 
vention, that water could be used for the defrosting of 
coils positioned within a refrigerated space maintained at 
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a temperature below the freezing point of water, some 
of such engineers being the witnesses: Barton, J. Hayes, 
i) Elayes, Broms, Postlewaite, Hulse, Fuller, Brandt, 
Kennedy, Harkins, Tominac, Gaide and Mueller. 


10. In holding that the teachings of the published art 
prior to McAdam was that water could not be used for 
defrosting within a refrigerated space maintained below 
freezing, and in not holding that the use of water to 
defrost at below freezing temperatures was taught prior 
tome ndam in Wenzl, U, S. Patent No. 2,097,851, and 
Jensen and Roser, French Patent No. 800,640. 


11. In not holding that it was common plumbing prac- 
tice prior to 1937 to so install water pipes in a space 
where temperatures below freezing were to be expected 
that the pipes would be self-draining upon the cessation 
of the supply of water to said space, which was usually 
accomplished by means of a three-port stop-and-waste 
valve. 


12. In holding that the device of the McAdam patent 
solved a problem long existent in the refrigerating art, 
and in not holding that prior to McAdam there were 
several simple, inexpensive and efficient methods for de- 
frosting refrigerating coils in below freezing installa- 
tions, including warm air, warm brine, reversed cycle gas, 
electricity, and brine spray, all of which methods are 
still being installed today. 


13. In holding that upon the introduction of the de- 
vice of the patent in suit it was necessary for defendant 
to give guarantees of satisfaction, and in not holding that 
said guarantees were not necessary until after the first 
two installations made by defendant proved unsatis- 
factory. 
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14. In not holding that such commercial success as 
has been enjoyed by the Recold unit cannot be attributed 
to the McAdam patent, since the Recold unit is not the 


same unit as described and claimed in the patent. 


15. In holding that the use of the Gayley process did 
not teach the refrigeration art that water could be utilized 
for defrosting refrigerating coils positioned within a re- 
frigerated space maintained at temperatures below the 
freezing point of water, and in not holding to the con- 
trary, and that the Gayley process established prior use 
and knowledge of the alleged invention of all of the claims 


of the patent in suit. 


16. In holding that the sale to the Polar Ice Com- 
pany does not anticipate the patent in suit and does not 
disclose the invention thereof, and in not holding that 
the depositions establish the prior invention and sale of 
an apparatus which anticipates all the claims of said 


patent. 


17. In holding that the equipment sold to the Polar 
Ice Company was discarded and abandoned and that no 
other like system was ever installed or used by those in- 
terested in or instrumental in its construction and at- 
tempted use, and in not holding that the water defrost 
system which was sold and installed at the Polar plant in 
Indianapolis was accepted and paid for by Polar, was 


satisfactory and has never been discarded nor abandoned. 


18. In holding that the depositions concerning the 


Swift & Company installation do not establish prior 
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manufacture, use, sale or knowledge of the invention of 
the McAdam patent No. 2,219,393 in suit, and in not 
holding to the contrary. 


19, In holding that the depositions concerning the 
Yamhill installation did not establish that such instal- 
lation was ever made, used, or sold, or that those taking 
part in the said installation or use had knowledge of the 
invention of the McAdam patent, and in not holding to 
the contrary and that the use of such installation for a 
period of about one year anticipated the claims of said 
patent. 


20. In not holding that this action was filed with 
justification in law and in fact. 
Respectfully submitted, 
MESERVE, MUMPER & HUGHES and 
CALVIN Wid 
By Shirley E. Meserve 


Attorneys for Plaintiff 


Of Counsel: 
ALEXANDER C. NEAVE of 
FISH, RICHARDSON & NEAVE 
20 Exchange Place, New York 5, New York 


Received copy of the within Statement of Points to Be 
Relied Upon on Appeal (York Corporation) this 4 day of 
June, 1947. Lyon & Lyon, by Charles G. Lyon, Attorneys 
for Refrigeration Engineering, Inc., Appellant and Re- 
spondent. 


[Endorsed]: Filed Jun. 6, 1947. Paul P. O’Brien, 
Clerk. 
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SEMEN) OF POINTS TO BE RELIED UF 
ONS erPEAL 


(Refrigeration Engineering, Inc.) 


The District Court erred: 


(eeoliasholdina tiatdny or claims 1, 2, 3,4, 5062/7. 
OylO7 11, 12 and 14 of the MieAdam Patent No, 2,219,393 
in suit were invalid as not defining the entire combina- 
tion of the McAdam patent. 


27 ar net ticidiis that each and all of claims 1,2, 
beso e7..0, 2, 10-and 12 of the McAdam Patent No 
2,219,393 were infringed by plaintiff-cross-defendant. 


Respectfully submitted, 


LEMON & LYON 
By Lewis E. Lyon 


Attorneys for Refrigeration Engineering, Inc., 
Defendant, Cross-Complainant. 


June 9, 1947. 


[Endorsed]: Filed Jun. 10, 1947. Paul P. O’Brien, 
Clerk, 
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[Title of Circuit Court of Appeals and Cause] 


STIPULATED DESIGNATION OF PARTS OF 
RECORD TO BE PRINTED UNDER RULE 
19(6). 


It Is Hereby Stipulated and Agreed by and between 
the parties hereto, by their attorneys, pursuant to rule 
19(6) of this court, that the following parts of the 
record on appeal shall be printed: 


(1) Certified copy of the docket entries, up to the date 
of the appeal. 


(2) Amended complaint. 
(3) Answer and cross-complaint. 
(4) Answer to cross-complaint. 


(5) Opinion (Transcript of Proceedings, page 1518, 
lines 9-21). 


(6) Findings of fact and conclusions of law. 
(7) Judgment. 

(3) Piatti s notice ot appeal: 

(9) Defendant’s notice of appeal. 


(10) Stipulated designation of contents of record on 
appeal. 
(11) Order with respect to stipulated designation of 


contents of record on appeal. , 


(12) District Court Clerk’s certificate accompanying 
record on appeal. 


(13) Plaintiff’s concise statement of points to be re- 
lied upon on appeal. 


1116 Refrigeration Engineering, Inc., etc. 


(14) Defendant’s concise statement of points to be 
relied upon on appeal. 

(15) This stipulated designation of parts of record to 
be printed under rule 19(6). 

(16) Plaintiff’s Exhibits 1-7, 11, 13-21, 23-45, Y-1 
to Y-9, Y-14 to Y-20, Y-22, Y-24, Y-27, Y-28, and trial 
exhibits 101-114. 

(7) Detendant’s Exlubits A, D, H, M, N;, O@Eae 
Reo. Uy Ve eer, 2c AA, BB, CC candies 
[Written]: Exhibit A to Deposition of Witness Bar- 
fon LBL SEM 


Dated: May 29th, 1947, 


MESERVE, SIUMPER & HUGHES and 
AH, CARVING Ere 
By slinley se 9 Meserve 
Attorneys for York Corporation 
LYON GL YVON and LEWIS Ee Lyon 
By Lewis E. Lyon 


Attorneys for Refrigeration Engineering, Inc. 


Of Counsel: 
Alexander C. Neave of 
Fish, Richardson & Neave 


20 xchange Place 
New York 5, New York 


[inlavsed|jaeriled fun. 6, 19475) Paul P. OBrien 
Clerk. 


